
 

 

Docket No.:  USC-RULES-CV-2016-0004 

 

 

PUBLIC COMMENT 

of 

WASHINGTON LEGAL FOUNDATION 

to the 

ADVISORY COMMITTEE ON CIVIL RULES 

Concerning 

PROPOSED AMENDMENTS TO RULE 23 OF  

THE FEDERAL RULES OF CIVIL PROCEDURE 
 

IN RESPONSE TO THE COMMITTEE’S 

INVITATION TO SUBMIT FORMAL COMMENTS 
 

 

 

       Cory L. Andrews 

       Mark S. Chenoweth 

       WASHINGTON LEGAL FOUNDATION 

       2009 Massachusetts Ave., NW 

       Washington, DC 20036 

       (202) 588-0302 
 

 

 

February 15, 2017 

 

 



1 

 

Washington Legal Foundation 

2009 Massachusetts Ave., NW 

Washington, DC 20036 

(202) 588-0302 

 
 

February 15, 2017 

 

Via Electronic Submission 

Advisory Committee on Civil Rules 

Judicial Conference of the United States 

One Columbus Circle, NE 

Washington, DC 20544 

 

Re: Proposed Amendments to Rule 23 of the Federal 

Rules of Civil Procedure 

 

Members of the Advisory Committee on Civil Rules: 

 

 Washington Legal Foundation (WLF) offers this comment to the 

Advisory Committee on Civil Rules in response to the Committee’s 

Preliminary Draft of Proposed Amendments to Rule 23 of the Federal 

Rules of Civil Procedure. WLF is grateful to the Committee for its hard 

work and appreciates the opportunity to provide meaningful feedback 

on the Committee’s proposals. While WLF supports the Committee’s 

modest efforts to bring much needed clarity to Rule 23, the need for 

more extensive reforms appears greater than ever. To that end, WLF’s 

comment offers specific suggestions for improving the Committee’s 

Proposed Amendments to address three problems vexing federal class 

actions today: cy pres awards, unascertainable classes, and inequitable 

treatment of parties appealing adverse class-certification decisions. 

 

I.  Interests of WLF 

 

Founded in 1977, WLF is a nonprofit, public-interest law firm 

and policy center based in Washington, DC, with supporters in all 50 

states. WLF devotes a substantial portion of its resources to promoting 

free enterprise, individual and business civil liberties, a limited and 

accountable government, and the rule of law. As a part of that mission, 

WLF frequently appears as amicus curiae in federal courts to oppose 

certifying inappropriate and unwieldy class actions under Rule 23.  See, 
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e.g., Microsoft v. Baker, No. 15-457, cert. granted, 136 S. Ct. 890 (Jan. 

15, 2016); Tyson Foods, Inc. v. Bouaphakeo, 136 S. Ct. 1036 (2016); 

Allstate Insurance Co. v. Jacobsen, 134 S. Ct. 2135 (2014) (cert. denied); 

Comcast Corp. v. Behrend, 133 S. Ct. 1426 (2013); Amgen, Inc. v. Conn. 

Retirement Plans & Trust Funds, 133 S. Ct. 1184 (2013); Wal-Mart 

Stores, Inc. v. Dukes, 564 U.S. 338 (2011). 

 

In addition, WLF’s Legal Studies Division, the publishing arm of 

WLF, has published numerous studies, reports, and analyses on issues 

related to class-action litigation. See, e.g., Theodore B. Olson and Lucas 

C. Townsend, Supreme Court Should Use Trio of Cases to Reaffirm that 

Uninjured Plaintiffs Have No Place in Class Actions, WLF Legal 

Backgrounder (September 25, 2015); David E. Sellinger & Aaron Van 

Nostrand, Could Trio of Ninth Circuit Class Actions Force Supreme 

Court to Resolve Ascertainability Circuit Split?, WLF Legal 

Backgrounder (August 26, 2016); Christopher Roach, After Campbell-

Ewald v. Gomez, Can a Complete Settlement Offer Moot a Potential 

Class Action?, WLF Legal Backgrounder (April 15, 2016); Allison R. 

McLaughlin & Cedric D. Logan, Ninth Circuit’s Daniel v. Ford Motor 

Company Decision Dents Defendants’ Ability to Defend California 

Consumer Class Actions, WLF Legal Opinion Letter (January 29, 

2016); James M. Beck and Rachel B. Weil, “Cy Pres” Awards: Is the 

End Near for a Legal Remedy with No Basis in Law?, WLF Working 

Paper No. 188 (October 2014); John H. Beisner and Jessica D. Miller, 

Litigate the Torts, Not the Mass: A Modest Proposal for Reforming How 

Mass Torts Are Adjudicated, WLF Monograph (January 2009).1  

 

WLF’s in-house blog, the WLF Legal Pulse, also publishes 

comment on class-action developments with regularity. See, e.g., Glenn 

Lammi “Seventh Circuit Continues Scrutiny of Class Action 

Settlements and Cy Pres,” (Nov. 26, 2014); Glenn Lammi, “Ninth 

Circuit Decision and Dissenters Cry Out for SCOTUS Review on Cy 

Pres in Settlements,” (Feb. 27, 2013); Anastasia Killian, “Another 

Judge Derails Activist Groups’ ‘Cy Pres’ Settlement Gravy Train,” (Dec. 

4, 2012). 

  

WLF has a long-standing interest in the work of the Committee 

and its central role in shaping federal practice and procedure. WLF is 

concerned by the proliferation of class-action lawsuits being filed in 

                                         
1 All WLF publications cited herein are available on WLF’s website at www.wlf.org. 

http://www.wlf.org/
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federal court and the inhibiting effect that such suits can have on 

economic development and growth. A decision to certify an unviable 

class creates enormous pressure on defendants to settle a suit without 

regard to the merits of the plaintiffs’ claims. Such settlements 

primarily benefit a small group of lawyers, and the consuming public 

bears higher prices for goods and services as a result of them. 

 

WLF believes that class certification can be deemed “efficient” 

only if the case can still be tried fairly, and not simply because 

certification may force a quick settlement with little effort expended on 

the part of the court itself. An expedient approach to class-action 

litigation not only violates the rights of defendants, but it contravenes 

the fundamental purpose of the class-action device. WLF grows 

increasingly concerned that, in practice, the class action has been 

transformed from a device designed to avoid the inefficiencies of trying 

(and deciding) the same claims repeatedly into one that alters 

substantive rights by (a) excusing class-action plaintiffs from having to 

prove every element of their claims; (b) ignoring or diminishing the 

rights of absent class members; and (c) depriving defendants of 

defenses they would have available to them in individual lawsuits. 

 

Altering substantive rights in this fashion violates the Rules 

Enabling Act, which circumscribes the Supreme Court’s power to 

prescribe procedural rules, “[G]eneral rules of practice and procedure 

… for cases in the United States district courts … and courts of appeals 

… shall not abridge, enlarge or modify any substantive right.” 28 U.S.C. 

§ 2072 (emphasis added). This Committee should augment its current 

proposed amendments, fixing Rule 23 so that it no longer impacts 

substantive rights and obligations of parties—and thus ensuring that it 

no longer violates the federal statute giving rise to the rule. 

 

 

II. The Committee’s Proposed Amendments to Rule 23 

 

The Committee’s proposed amendments to Rule 23 focus 

primarily on the process of settling class actions. Specifically, proposed 

amendments to Rule 23(e)(1) specify the relevant information that 

parties must submit to the court when asking it to notify class 

members of a proposed settlement.  According to the Committee, these 

changes will (1) ensure that courts have the necessary information to 
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decide whether to notify the class and (2) educate class members about 

the proposed settlement when deciding whether to object or opt out. 

 

Likewise, the Committee’s proposed amendments to Rule 23(e)(2) 

delineate a number of considerations that should inform the court’s 

review of a proposed settlement. Whereas the 2003 amendments to 

Rule 23 identified the basic criteria for approving a settlement (i.e., 

that the settlement be fair, reasonable, and adequate), the proposed 

amendments include a list of supplemental factors derived from the 

case law of various circuits to inform the settlement review process.  

 

Proposed amendments to Rule 23(e)(5) attempt to clarify what 

should be included in a class member’s objection to a proposed 

settlement. Objectors may obtain specifics on the proposed settlement 

from the information contained in the notice to the class provided 

under Rule 23(e)(1). To address concerns about the behavior of some 

objectors since the 2003 amendments of Rule 23 took effect, a new 

provision would require court approval for any payment to an objector 

(or an objector’s counsel) in connection with withdrawing an objection 

or an appeal from approval of a settlement.  

 

Additional proposed amendments to Rule 23 allow that electronic 

means may be the most effective way to provide notice to class 

members, clarify that a judicial decision under Rule 23(e)(1) (i.e., 

whether to provide notice of a proposed settlement to the class) is not 

subject to interlocutory review under Rule 23(f), and extend the time 

within which to seek interlocutory review under Rule 23(f) if any party 

is the United States or its agency, officer, or employee. 

 

 

III. The Committee Should Remove Any Reference to  

Cy Pres Awards from Its Proposal 

 

WLF fully embraces the overarching objectives of the proposed 

amendments to Rule 23, which are to clarify issues related to 

settlement and to respond to problems that have emerged since the 

Rule was last amended in 2003. WLF believes, however, that the 

Committee’s proposed Rule 23 amendments leave room for 

improvement. In particular, WLF believes that any proposed reference 

in Rule 23 to cy pres awards should be eliminated entirely. 
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 Cy pres is a highly controversial mechanism for pursuing class-

action litigation on behalf of purported classes whose remotely situated 

members either cannot feasibly be identified or whose identification 

would prove more expensive than any potential recovery would 

warrant. With increasing frequency, cy pres has been utilized in federal 

class actions to award unclaimed funds to one or more charities 

supposedly relevant in some way to the basis of the lawsuit. Under 

such circumstances, relief is given to individuals or institutions other 

than those who were injured by the wrongful conduct in which the 

defendants are alleged to have engaged.  

 

Although the Committee prudently withdrew earlier language 

that would have incorporated cy pres directly into Rule 23, the 

Committee’s current proposal would nonetheless have the effect of 

implicitly endorsing the use of cy pres. The current proposed Note to 

Rule 23(e)(1) states: 

 

And because some funds are frequently left unclaimed, it is 

often important for the settlement agreement to address 

the use of those funds. Many courts have found guidance on 

this subject in § 3.07 of the American Law Institute, 

Principles of Aggregate Litigation (2010). 

 

Of course, § 3.07 of the ALI Principles recommends the use of cy pres in 

class actions. In particular, it states that if no recipients “whose 

interests reasonably approximate those being pursued by the class can 

be identified after thorough investigation and analysis, a court may 

approve a recipient that does not reasonably approximate the interests 

being pursued by the class.” ALI Principles, § 3.07(c). 

 

WLF believes that no legal basis exists to enshrine cy pres into 

the Federal Rules of Civil Procedure; in fact, WLF believes that the 

Rules Enabling Act forbids this enshrinement. As the Fifth Circuit has 

observed, no substantive rule of law authorizes distributions to non-

class members in class-action proceedings. All Plaintiffs v. All 

Defendants, 645 F.3d 329, 333-34 (5th Cir. 2011) (“Rule 23(e) does not 

mention the district court’s discretion—or even its authority—to 

extinguish the right of recovery of identified class members through a 

later cy pres order.”). As Jim Beck and Rachel Weil observe, 

“Substantive law does not vest the United States judiciary with the 

power to take money away from injured litigants and give it to 
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bystanders . . . . Courts violate the Rules Enabling Act when they 

award damages to non-class-members by relaxing the restrictions of 

substantive law.” James M. Beck and Rachel B. Weil, “Cy Pres” 

Awards: Is the End Near for a Legal Remedy with No Basis in Law?, 

WLF Working Paper No. 188 (October 2014), at 1, 5 (cite omitted).  

 

More often than not, the primary function of the cy pres 

mechanism is to ensure that a settlement fund is large enough to 

guarantee substantial attorneys’ fees or to make the bringing of the 

class action economically feasible. Neither justification validates the 

Committee’s tacit endorsement of cy pres.  To the contrary, when a 

court must invoke cy pres, it likely indicates that a damages class is not 

properly certifiable:  

 

For class actions seeking damages, common issues must 

‘predominate’ over case-specific ones, but cy pres is 

employed where it is impossible or too expensive to prove 

causation and damages as to the absent class members.  By 

definition, these issues cannot be proven on a class-wide 

basis with the class representative’s proof serving as proof 

for the rest of the class.  In these circumstances, due to the 

impossibility or expense, individualized causation and 

damages issues necessarily predominate and preclude class 

certification. 

 

Beck and Weil, WLF Working Paper, supra, at 5 (cite omitted). 

 

Among other things, cy pres awards increase the significant 

potential for conflicts of interest between class counsel and inaccessible 

class members. Because class counsel are compensated solely on the 

basis of the total amount awarded or agreed upon in settlement, they 

have no incentive to ensure that funds go to persons actually injured. 

Indeed, giving settlement dollars to charities results in less work for 

plaintiffs’ counsel, because then they do not have to identify all the 

class members entitled to damages in order to maximize their fees. The 

cy pres mechanism thus creates financial incentives for class counsel to 

erect barriers to class members’ participation in settlement programs.  

By helping to deprive class members of damages they are otherwise 

entitled to collect, resort to cy pres undermines class counsel’s 

obligation to provide legal representation to the entire class—and 
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thereby alters the substantive rights of the absent class members in 

violation of the Rules Enabling Act. 

 

Moreover, the court-imposed payment of unclaimed class funds 

from a defendant to a third party whose rights are not being 

adjudicated in the lawsuit and who suffered no concrete or 

particularized injury caused by the defendant raises serious Article III 

questions. Indeed, the redistribution of unclaimed funds to charities 

transforms “the judicial process from a bilateral private rights 

adjudicatory model into a trilateral process … wholly unknown to the 

adjudicatory structure contemplated by Article III.” Martin H. Redish 

et al., Cy Pres Relief and the Pathologies of the Modern Class Action: A 

Normative and Empirical Analysis, 62 Fla. L. Rev. 617, 641 (2010).   

 

Finally, cy pres awards improperly import punitive damages into 

the class-action context.  By their very nature cy pres awards do not 

compensate an injured party.  Rather, they serve to punish the 

defendant, perhaps on the theory that the defendant should not enjoy a 

“windfall” simply because class counsel cannot identify all potential 

claimants. Civil litigation generally requires statutory authorization 

before judges may impose punitive damages of this sort.  Even putting 

that significant problem to one side, punitive damages ordinarily 

require the plaintiff to meet some proof standard on top of establishing 

the injury for which compensatory damages are sought. See Beck and 

Weil, WLF Working Paper, supra, at 7.  Here though not only do courts 

not require a stricter standard of proof, they actually lower the burden 

on plaintiffs by not requiring them to demonstrate that the designated 

award recipient was harmed.  The practice of making cy pres awards in 

class-action settlements thus turns the typical treatment of punitive 

damages on its head. 

 

If anything, the Committee should use this opportunity to clarify 

that Rule 23 provides no basis whatsoever for cy pres awards. Rule 23 

should be designed to avoid potential conflicts of interest—between 

class members and class counsel, between named plaintiffs and absent 

class members, and between the court itself and one or more of the 

parties—rather than exacerbate them. Similarly, Rule 23 should reflect 

the jurisprudential limits on judicial authority imposed by Article III’s 

case-or-controversy requirement, and it should not endorse punitive 

damages unmoored from proof of harm. 
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IV. Rule 23 Should Include an Explicit Ascertainability 

Requirement  

 

As the Committee considers public comments on its proposed 

amendments to Rule 23, it should also consider using this opportunity 

to address more fundamental problems related to class actions. One of 

the more pressing problems is the need for all members of the class to 

be ascertainable. Although a clear definition of the class is fundamental 

to class certification, nothing in Rule 23 explicitly requires that class 

members be ascertainable. Such a requirement would not only protect 

defendants by ensuring that all people who will be bound by the final 

judgment are clearly identifiable, but it would safeguard the rights of 

absent class members to receive fair notice of the litigation and, if they 

so desire, to opt out of the class and avoid the preclusive effects of a 

judgment or settlement.   

 

WLF believes that an unascertainable class is no class at all. 

Absent the fundamental threshold requirement that members of a 

putative class be ascertainable, class-action plaintiffs will be excused 

from satisfying even the most basic prerequisite for class-wide relief: 

class membership. “Defining the class is of critical importance because 

it identifies the persons (1) entitled to relief, (2) bound by a final 

judgment, and (3) entitled under Rule 23(c)(2) to the ‘best notice 

practicable’ in a Rule 23(b)(3) action.” Federal Judicial Center, Manual 

for Complex Litigation, Fourth § 21.222 (2004). Defendants are entitled 

to know that a class adjudication provides finality and that the result is 

not susceptible to collateral attack.  Similarly, absent class members 

are entitled to that notice so that they can meaningfully opt out or 

exercise their rights as part of the class action. Ascertainability 

accomplishes both of these goals by identifying absent class members 

and determining the best practical notice to them. 

 

Adding an explicit ascertainability requirement would bring Rule 

23 into conformity with the widespread practice of many federal courts. 

“In addition to asking whether there are objective criteria by which 

class membership may be determined, courts also ask whether an 

analysis of [these] criteria is administratively feasible. Administrative 

feasibility means that identifying class members is a manageable 

process that does not require much, if any, individual factual inquiry.” 

William B. Rubenstein, et al., Newberg on Class Actions § 3:3, at 164 

(5th ed. 2011). In providing examples of administratively feasible class 
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identifications, Newberg points to potential class members who 

purchased a particular vehicle, were incarcerated at certain times, or 

applied to participate in a government farm program during specified 

dates. Id. § 3:3, at 165.   

 

In contrast, courts routinely deny class certification in consumer 

class-actions where class membership must be established by memory.  

See, e.g., In re Teflon Prods. Liab. Litig., 254 F.R.D. 354, 363 (S.D. Iowa 

2008) (“The fact the vast majority of plaintiffs must rely on memory to 

establish crucial facts will prevent the parties and the Court from ever 

being able to establish membership with objective certainty.”); In re 

Phenylpropanolamine (PPA) Prods. Liab. Litig., 214 F.R.D. 614, 617-19 

(W.D. Wash. 2003) (declining to certify a class where “vagaries of 

memory” required to establish membership); Stephens v. Gen. Nutrition 

Cos., No. 08 C 6296, 2010 WL 4930335, *2 (N.D. Ill. Nov. 23, 2010) 

(denying certification where class would have to rely on memory of each 

class member and “otherwise unsupported assertions” to determine 

which, how much, and when products were purchased).  

 

If class members cannot be reliably ascertained, a defendant 

would know only that absent class members may submit affidavits at 

some undefined point in the future and that the defendant may (or may 

not) have some undefined way to challenge those individual 

submissions. Forcing defendants to guess how they may present 

defenses and evaluate who truly is or is not in the class cannot comport 

with due process or the purpose of Rule 23. And, as always, class 

treatment cannot force a defendant to forfeit its right to litigate 

substantive defenses to the claims.  “Aggregation should not proceed if 

the court is unable to formulate an adjudication plan that assures due 

process for a defendant in these regards.”  American Law Institute, 

Principles of the Law: Aggregate Litigation § 2.07 cmt. j (2009). 

 

 Compounding the due process concern is the practical 

disincentive flowing from it. “There is no point to the aggregate 

treatment of common issues in litigation if such treatment will not 

alleviate, as a practical matter, the need to revisit the same issues in 

other proceedings.” American Law Institute, Principles of the Law: 

Aggregate Litigation § 2.02 cmt. e (2009). Of course, only a court in a 

subsequent action can decide whether the claimants before it received 

adequate notice of an earlier class action and are bound by an earlier 

adjudication or settlement. Thus, certifying an unascertainable class 
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invites later challenges by absent class members and their counsel who 

contend that the earlier resolution does not bind them.  It facilitates, if 

not guarantees, future collateral attacks and satellite litigation. As a 

result, earlier class-action resolutions could be reopened years down 

the road by absent class members challenging the validity of a 

settlement approved without their knowledge, much less their consent. 

An explicit ascertainability requirement minimizes the risk of that 

happening. It allows defendants to be certain that litigation resolved 

through dispositive briefing, tried to verdict, or settled will truly end 

the controversy. 

 

In sum, Rule 23 should be amended to ensure that the members 

of a class are objectively identifiable by reliable and feasible means—

without substantial administrative burden.   

   

 

V. Rule 23 Should Prevent the Inequitable Treatment of 

Plaintiffs and Defendants Regarding Interlocutory 

Appeals 

 

In the Microsoft v. Baker case currently pending before the 

United States Supreme Court, the U.S. Court of Appeals for the Ninth 

Circuit adopted a lopsided rule below that favors plaintiffs seeking 

class certification.  The original panel of the Ninth Circuit to hear the 

case exercised its discretion to deny the plaintiffs’ request for 

interlocutory review of the district court’s decision not to certify the 

class.  However, when the plaintiffs then dismissed their case with 

prejudice and sought an appeal as of right, a new Ninth Circuit panel 

allowed the class-certification decision to be appealed at that juncture 

and ruled that the district court had abused its discretion in striking 

the class allegations. Since only class-action plaintiffs would ever be 

able to use this trick to obtain a second bite at the class-certification 

apple, the ruling does not treat parties equitably. 

 

According to the Rules Enabling Act, the Supreme Court may 

adopt general rules of practice and procedure that “define when a 

ruling of a district court is final for the purposes of appeal under 

section 1291 of this title.” 28 U.S.C. § 2072(c). In the event that the 

Supreme Court does not resolve the inequitable treatment issue in the 

pending Microsoft case—or else that an equally divided court affirms 

the decision below—the Committee should clarify that a federal court of 
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appeals does not have jurisdiction under 28 U.S.C. § 1291 to review an 

order denying class certification after the named plaintiffs voluntarily 

dismiss their claims with prejudice.      

 

 

VI. Conclusion 

 

Now is an opportune time for meaningful class-action reform. 

Burdensome class actions constitute an unnecessary drain on the 

American economy. The Committee has a chance to effect much needed 

change in the way that federal class-action litigation is conducted. 

Without any sacrifice to the pursuit of justice, meaningful revisions to 

Rule 23 will go a long way toward improving federal class-action 

litigation practice in a way that benefits the entire civil justice system.  

 

If done properly, Rule 23 reform can return the class-action 

device back to its original purpose. WLF trusts that the 

recommendations contained herein will help the Committee do that 

while discouraging any misapplications of the rule that alter 

substantive rights by (a) excusing class-action plaintiffs from having to 

prove every element of their claims; (b) ignoring or diminishing the 

rights of absent class members; or (c) depriving defendants of defenses 

they would have available to them in individual lawsuits.  As the Rules 

Enabling Act instructs, maintaining the procedural efficiency of the 

class-action vehicle must not—and by law cannot—come at the expense 

of altering parties’ substantive rights. 

   

 

Respectfully submitted, 

 

Cory L. Andrews 

Senior Litigation Counsel 

 

Mark S. Chenoweth  

General Counsel         


