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IDENTITY AND INTEREST OF AMICUS CURIAE1 

 The Washington Legal Foundation (WLF) is a non-profit, public-interest 

law firm and policy center with supporters in all 50 States.  WLF devotes a 

substantial portion of its resources to defending and promoting free enterprise, 

individual rights, a limited and accountable government, and the rule of law.  To 

that end, WLF regularly appears as amicus curiae before this and other federal 

courts to oppose the certification of inappropriate and unwieldy class actions under 

Federal Rule of Civil Procedure 23. See, e.g., Comcast Corp. v. Behrend, 133 S. 

Ct. 1426 (2013); Amgen, Inc. v. Conn. Retirement Plans & Trust Funds, 133 S. Ct. 

1184 (2013); Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541 (2011).  WLF also 

routinely litigates in support of the rights of absent class members. See, e.g., BP 

Exploration & Prod., Inc. v. Lake Eugenie Land & Dev., Inc., 135 S. Ct. 754 

(2014); Standard Fire Ins. Co. v. Knowles, 133 S. Ct. 1345 (2013).  In addition, 

WLF’s Legal Studies Division, the publishing arm of WLF, frequently produces 

and distributes articles on an array of legal issues related to class action 

certification. See, e.g., Jeffrey B. Margulies & Stephanie A. Stroup, 

                                           
1 Pursuant to Federal Rule of Appellate Procedure 29(c), amicus WLF states 

that no counsel for any party authored this brief in whole or in part, and that no 
person or entity, other than WLF and its counsel, made a monetary contribution 
intended to fund the preparation and submission of this brief.  All parties have 
consented to the filing of this brief.  
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Ascertainability Becoming a Higher Hurdle in Consumer Class Action 

Certification, WLF LEGAL OPINION LETTER, April 25, 2014; Felix Shafer, The 

Impact of Individual Damages Issues on Class Certification After Comcast v. 

Behrend, WLF LEGAL BACKGROUNDER, December 13, 2013. 

 WLF believes that an unascertainable class is no class at all.  In the absence 

of the fundamental threshold requirement that members of a putative class be 

ascertainable, WLF fears that the class action will be transformed from a device 

designed to avoid the inefficiencies of trying (and deciding) the same claims 

repeatedly into a device that alters substantive rights by excusing class-action 

plaintiffs from satisfying even the most basic prerequisite for class-wide relief: 

class membership.  Such a requirement not only protects defendants by ensuring 

that all people who will be bound by the final judgment are clearly identifiable, but 

it safeguards the rights of absent class members to receive fair notice of the 

litigation and, if they so desire, to opt out of the class and avoid the preclusive 

effects of a judgment or settlement.  Rather than foreclose certification for all 

consumer class actions (as Plaintiff and his amici argue), ascertainability simply 

ensures that a reliable, administratively feasible way of identifying class members 

actually exists.  In so doing, an ascertainability requirement instantiates the rule of 

law and reinforces our civil justice system’s most basic notions of fairness.      
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STATEMENT OF THE CASE 

 Defendant/Appellee, ConAgra Foods, Inc., is a leading food manufacturer 

headquartered in Omaha, Nebraska.  In April 2012, Plaintiff filed a putative class 

action in the U.S. District Court for the Northern District of California, alleging 

that ConAgra’s Hunt’s® “all-natural” tomato products contained deceptive and 

misleading labeling. ER 831, 845-53, 1296.  Specifically, Plaintiff’s second 

amended complaint alleged:  (1) unlawful, unfair, and fraudulent business practices 

under California Business and Professions Code § 17200; (2) misleading, 

deceptive, and untrue advertising in violation of California Business and 

Professions Code § 17500; (3) violations of the California Consumers Legal 

Remedies Act; and (4) restitution based on unjust enrichment. ER 830, 1306.  

Plaintiff further alleged that he and all class members were harmed when they paid 

an “unwarranted premium” for ConAgra’s tomato products. ER 853, 894.  

 Plaintiff moved for class certification at the end of discovery. ER 665, 1317.  

Plaintiff sought to certify a class of “[a]ll persons in the state of California who, 

from April 2, 2008, until the date of notice, purchased a Hunt’s canned tomato 

product bearing the label ‘100% Natural’ or ‘Free of artificial ingredients & 

preservatives’ but which contained the following ingredients: citric acid and/or 

calcium chloride.”  ER 666.  In opposing certification, ConAgra argued, inter alia, 

that the class was unascertainable because no objective and verifiable criteria exist 
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for determining its members.  ConAgra emphasized that, during the class period, it 

produced and sold “literally dozens of varieties [of Hunt’s tomato products] with 

different can sizes, ingredients, and labeling,” and that “some Hunt’s cans included 

the challenged language, while others included no such language at all.” ER 22.  

As a result of the putative class including so many products with so much label 

variation, Plaintiff could not even recall at his deposition whether he purchased 

whole tomatoes or tomato paste during the class period. ER 751, 754.         

 Following oral argument, the district court denied Plaintiff’s motion for class 

certification.  ER 3, 1321. Agreeing that the proposed class was unascertainable, 

the district court concluded that, “[e]ven assuming that all proposed class members 

would be honest, it is hard to imagine that they would be able to remember which 

particular Hunt’s products they purchased from 2008 to the present, and whether 

those products bore the challenged label statements.”  ER 21.  The district court 

also denied certification on the independent grounds that individual inquiries 

predominate over common ones, the class action is unmanageable and inferior to 

individual actions, Plaintiff failed to provide an adequate damages model, and 

Plaintiff lacks standing under Rule 23(b)(2). ER 26-47.  

 Plaintiff subsequently filed a notice of appeal from the denial of class 

certification and dismissal and voluntarily dismissed the action.  ER 49-50. 
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SUMMARY OF THE ARGUMENT 

In his thorough Order Denying Motions for Class Certification, ER3-48, 

Judge Charles Breyer identified several reasons why class treatment is not 

appropriate here.  In this brief, WLF focuses on the ascertainability requirement 

that, to its knowledge, this Court and every federal court in the country to address 

the issue recognizes is an implicit requirement of Federal Rule of Civil Procedure 

23.  While Plaintiff suggests that the Court should eliminate the ascertainability 

requirement, he does not provide any cogent authority supporting that position.  

There is no reason for this Court to deviate from well-established class action 

jurisprudence and accept Plaintiff’s invitation.  

 While Plaintiff and his amici also suggest that the proposed classes here 

satisfy the ascertainability requirement, those arguments ignore important aspects 

of the requirement.  More specifically, Plaintiff and his amici address only their 

contention that the classes here were based on objective criteria.  They ignore, 

however, that ascertainability also requires that an administratively feasible 

manner exist to analyze those supposedly-objective criteria.  The lack of such an 

administratively feasible method is just one reason the district court properly 

denied certification.   

 Ascertainability also observes very important policy goals rooted in due 

process protections for both class action defendants and absent class members.  
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Defendants are entitled to know that a class adjudication provides finality and that 

the result is not susceptible to collateral attack.  Ascertainability satisfies that goal 

by identifying absent class members and determining the best practical notice to 

them.  Similarly, absent class members are entitled to that notice so that they can 

meaningfully opt out or exercise their rights as part of the class action. 

 In this circuit, several district court decisions in consumer-product-labeling 

class actions prove that a robust ascertainability requirement does not sound a 

death knell for such claims.  Instead, it merely ensures that class treatment is 

reserved for cases that may properly use that procedural tool without 

compromising the parties’ due process rights and without altering the substantive 

law.  This Court should affirm the district court’s decision.   

ARGUMENT 

I. ASCERTAINABILITY PROTECTS DUE PROCESS RIGHTS OF 
DEFENDANTS AND ABSENT CLASS MEMBERS. 

A. Ascertainability Is a Well-Recognized Requirement for Class 
Certification. 

The Court should reach the ascertainability issue because ascertainability 

serves at least three important policy goals: (1) providing a precise class definition 

so a court may determine if class treatment is proper, (2) allowing courts to 

“directly confront problems facing class certification” early on, and (3) protecting 

“the due process rights of absent litigants.”  Daniel Luks, Note: Ascertainability in 
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the Third Circuit: Name That Class Member, 82 FORDHAM L. REV. 2359, 2370-71 

(2014) (collecting cases).  As authorities that Plaintiff and his amici cite confirm, 

ascertainability is not just an implicit requirement of Federal Rule of Civil 

Procedure 23—it is a crucial component of any class action.  “Defining the class is 

of critical importance because it identifies the persons (1) entitled to relief, 

(2) bound by a final judgment, and (3) entitled under Rule 23(c)(2) to the ‘best 

notice practicable’ in a Rule 23(b)(3) action.”  Federal Judicial Center, Manual for 

Complex Litigation, Fourth § 21.222 (2004) (cited by amicus Public Citizen at 4, 

10, 15, & 16).  Indeed, considering the plethora of authorities that recognize the 

ascertainability requirement, there can be no serious dispute that it applies to class 

certification proceedings in this and every other circuit. 

As a principal authority on whom Plaintiff relies indicates, “Courts generally 

treat the [ascertainability] requirement as a precursor to Rule 23 and therefore 

examine the implicit requirements before proceeding to the Rule’s explicit 

requirements.”  William B. Rubenstein, et al., Newberg on Class Actions § 3:2, at 

156 (5th ed. 2011).  While Plaintiff and his amici seem to suggest that a putative 

class satisfies the ascertainability requirement so long as the class uses any 

objective criteria to define class membership, even the authority they cite shows 

that more is required:  “In addition to asking whether there are objective criteria by 

which class membership may be determined, courts also ask whether an analysis 
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of [these] criteria is administratively feasible.  Administrative feasibility means 

that identifying class members is a manageable process that does not require 

much, if any, individual factual inquiry.”  Id. § 3:3, at 164 (emphasis added).  In 

providing examples of administratively feasible class identifications, Newberg 

points to potential class members who purchased a particular vehicle, were 

incarcerated at certain times, or applied to participate in a government farm 

program during specified dates. Id. § 3:3, at 165.  Such examples contrast starkly 

with expecting thousands of consumers to attest to purchasing certain $2.00 Hunt’s 

tomato products—but not others—and only the products with the challenged labels 

(although the same products without those labels were on store shelves at the same 

time).  To say the least, the “objective” criteria that Plaintiff hoped to use here do 

not involve easy and administratively feasible self-identification by absent class 

members. 

This Court recognizes that Plaintiff’s “self-identification” solution truly 

solves nothing in this setting, too: 

Self-identification may suffice for some settlement-only classes.  But 
those classes need not satisfy Rule 23(b)(3)(D)’s “manageability” 
requirement.  “Confronted with a request for settlement-only class 
certification, a district court need not inquire whether the case, if tried, 
would present intractable management problems, see Fed. Rule Civ. 
Proc. 23(b)(3)(D), for the proposal is that there be no trial.”  Amchem 
Prods., Inc. v. Windsor, 521 U.S. 591, 620 (1997).   
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Martin v. Pac. Parking Sys. Inc., No. 12-56654, 2014 U.S. App. LEXIS 14200, *4 

n.3 (9th Cir. July 25, 2014) (mem.) (affirming denial of class certification where it 

was not feasible for individuals to attest they used personal, rather than business, 

credit cards to pay for parking).  Of course, this case also does not involve a 

settlement-only class.   

Moreover, contrary to Plaintiff’s suggestion, the district court here is firmly 

in the mainstream of courts in this circuit by analyzing the putative class’s 

ascertainability—particularly in consumer-product-labeling actions.  See, e.g., In re 

Clorox Consumer Litig., 301 F.R.D. 436, 441-42 (N.D. Cal. 2014) (“[T]here is no 

administratively feasible method for ascertaining the plaintiff classes. Customers 

do not remember when they purchased Fresh Step cat litter or how much they 

bought.”); Bruton v. Gerber Prods. Co., No. 12-CV-02412-LHK, 2014 WL 

2860995, at *10 (N.D. Cal. June 23, 2014) (holding that plaintiff “failed to propose 

a class definition that is precise, objective, and presently ascertainable . . . so that it 

is administratively feasible to determine whether a particular person is a class 

member”); In re POM Wonderful LLC Marketing & Sales Practices Litig., No. ML 

10-02199 DDP, 2014 WL 1225184, at *6 (C.D. Cal. Mar. 25, 2014) (“[W]here 

purported class members purchase an inexpensive product for a variety of reasons, 

and are unlikely to retain receipts or other transaction records, class actions may 

present such daunting administrative challenges that class treatment is not 
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feasible.”); Sethavanish v. ZonePerfect Nutrition Co., No. 12-2907-SC, 2014 WL 

580696, at *5-6 (N.D. Cal. Feb. 13, 2014) (holding that, absent receipts, 

“[p]laintiff has yet to present any method for determining class membership. . . . 

Without more, the Court cannot find that the proposed class is ascertainable”); 

Astiana v. Ben & Jerry’s Homemade, Inc., No. C 10-4387 PJH, 2014 WL 60097, at 

*3 (N.D. Cal. Jan. 7, 2014) (“[T]he class must be adequately defined and clearly 

ascertainable before a class action may proceed.”); Xavier v. Philip Morris USA 

Inc., 787 F. Supp. 2d 1075, 1089 (N.D. Cal. 2011) (“[F]or a proposed class to 

satisfy the ascertainability requirement, membership must be determinable from 

objective, rather than subjective, criteria.”).  

Looking at these authorities, it is evident that the district court crafted and 

applied an appropriate ascertainability standard here.  It is not enough to contend 

that whether an absent class member purchased a “mislabeled” product during 

certain years is an objective criterion.  Instead, Plaintiff bore the burden to also 

establish it would be administratively feasible to identify all absent class members.  

But it is not feasible if tens of thousands of individuals must submit affidavits 

regarding purchases of a few dollars over a number of years.  This is particularly 

true when, as here, (1) the products’ labels varied over the class period based on 

package size and tomato product; and (2) the same product could be on store 
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shelves at the same time with some cans bearing labels even Plaintiff concedes 

would not “mislead” anyone. 

The district court should not be required to ignore reality and assume that 

consumers could accurately recall such minutiae.  This is especially true when 

purchasing a “correctly” labeled product literally could be a matter of a consumer 

moving her hand inches to the left or right.  Courts routinely deny class 

certification where class membership must be established by memory, as Plaintiff 

proposed here.  See, e.g., In re Teflon Prods. Liab. Litig., 254 F.R.D. 354, 363 

(S.D. Iowa 2008) (“The fact the vast majority of plaintiffs must rely on memory to 

establish crucial facts will prevent the parties and the Court from ever being able to 

establish membership with objective certainty.”); In re Phenylpropanolamine 

(PPA) Prods. Liab. Litig., 214 F.R.D. 614, 617-19 (W.D. Wash. 2003) (declining 

to certify a class where “vagaries of memory” required to establish membership); 

Stephens v. Gen. Nutrition Cos., No. 08 C 6296, 2010 WL 4930335, *2 (N.D. Ill. 

Nov. 23, 2010) (denying certification where class would have to rely on memory 

of each class member and “otherwise unsupported assertions” to determine which, 

how much, and when products were purchased).2 

                                           
  2 The authorities that all parties and amici cite confirm that the lack of 

ascertainability is enough by itself to doom a class.  Even if it were not, it is 
implausible to suggest that an unascertainable class somehow would satisfy the 
typicality and commonality requirements of Rule 23.     
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B. Ascertainability Implicates Defendants’ Due Process Rights and 
Furthers the Goals of Class Actions. 

1. Defendants Possess Due Process Rights to Know Whom a 
Judgment Will Bind and to Present Defenses. 

Eviscerating the ascertainability requirement as Plaintiff advocates would 

ignore the important due process concept of a defendant’s right to know whom the 

litigation binds.  Almost 30 years ago, the United States Supreme Court noted 

defendants’ indisputable right to ensure that a class action adjudication, whether by 

settlement or judgment, effectively binds absent class members.  “Whether it wins 

or loses on the merits, [the defendant] has a distinct and personal interest in seeing 

the entire plaintiff class bound by res judicata just as [the named plaintiff] is 

bound.”  Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 805 (1985).  A 

commonsense proposition flowing from that principle is that a class action 

defendant is entitled to know before trial who is in the class and that the judgment 

will bind them.  “The 1966 amendments [to Rule 23] were designed, in part, 

specifically to mend this perceived defect in the former Rule and to assure that 

members of the class would be identified before trial on the merits and would be 

bound by all subsequent orders and judgments.”  American Pipe & Constr. Co. v. 

Utah, 414 U.S. 538, 547 (1974).  Ascertainability is part of this analysis because it 

“protects defendants by clearly identifying the individuals to be bound by the final 

judgment.”  Hayes v. Wal-Mart Stores, Inc., 725 F.3d 345, 355 (3d Cir. 2013). 
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Plaintiff’s approach to ascertainability also ignores that a “critical need is to 

determine how the case will be tried.”  Fed. R. Civ. P. 23(c)(1) Advisory 

Committee Note, 2003 Amendments.  Plaintiff’s position thwarts that critical need 

by effectively eliminating a defendant’s ability to know how to identify class 

members and how it will be able to test the adequacy of their claims.  In essence, 

Plaintiff suggests that no need exists for a district court to evaluate such things; 

instead, a defendant would know only that absent class members may submit 

affidavits at some undefined point in the future and that the defendant may (or may 

not) have some undefined way to challenge those individual submissions.  Forcing 

defendants to guess how they may present defenses and evaluate who truly is or is 

not in the class cannot comport with due process or the meaning of Rule 23.  And, 

as always, class treatment cannot force a defendant to forfeit its right to litigate 

substantive defenses to the claims.  “Aggregation should not proceed if the court is 

unable to formulate an adjudication plan that assures due process for a defendant in 

these regards.”  American Law Institute, Principles of the Law: Aggregate 

Litigation § 2.07 cmt. j (2009). 

In its brief, Public Citizen contends (at 14-15) that ascertainability is not an 

issue because a class action defendant may be forced to use various processes to 

evaluate claims.  In essence, Public Citizen suggests that a class action defendant 

must forfeit its right to challenge claim validity through the judicial process 
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whenever a class is certified.  Instead of having a district court or trier of fact 

evaluate whether a class member proved the elements of her claim, Public Citizen 

would relegate that defendant to using “claims administrators, various ADR 

processes,” etc.  The sections from the Manual for Complex Litigation that Public 

Citizen cites (at 15 n.7) for that proposition do not justify or support that argument, 

as they address claims administration as part of a settlement.  Again, we are not 

dealing here with mere disputes about the quantity of damages; the issue is whether 

absent class members have a valid claim at all and whether they purchased the 

subject product. 

2. Plaintiff’s Argument Also Creates a Disincentive for 
Defendants to Resolve Class Actions.  

Compounding the due process concerns that Plaintiff’s argument creates is 

the practical disincentive flowing from it.  “There is no point to the aggregate 

treatment of common issues in litigation if such treatment will not alleviate, as a 

practical matter, the need to revisit the same issues in other proceedings.”  

American Law Institute, Principles of the Law: Aggregate Litigation § 2.02 cmt. e.  

Of course, only a court in a subsequent action can decide whether the claimants 

before it received adequate notice of an earlier class action and are bound by an 

earlier adjudication or settlement.  Thus, certifying an unascertainable class invites 

later challenges by absent class members and their counsel who contend that the 

earlier resolution does not bind them.  It facilitates, if not guarantees, future 
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collateral attacks and satellite litigation.  This result means that earlier class action 

resolutions could be reopened years down the road by absent class members 

challenging the validity of a settlement approved without their knowledge, much 

less their consent.  Ascertainability minimizes the risk of that happening.  It lets 

defendants know that litigation settled, resolved through dispositive briefing, or 

tried to verdict truly ends the controversy. 

Public Citizen’s amicus brief suggests (at 12-13) that ascertainability is not 

essential because its research “has revealed that, since the creation of Rule 23, 

there have been only ten successful collateral attacks on class-action judgments in 

the federal courts.”  This statement is flawed for several reasons.  First, any dearth 

of such challenges in federal courts is due largely to the robust ascertainability 

requirement that Plaintiff seeks to weaken or eliminate.  It hardly makes sense to 

do away with the requirement because it is accomplishing what it was intended to 

accomplish.  Second, the statement attempts to prove too much.  Public Citizen 

concedes that its analysis only addresses successful collateral attacks in federal 

courts.  It does not attempt to quantify unsuccessful challenges that courts rejected 

due to the earlier class being ascertainable.  It also does not attempt to quantify 

such collateral attacks in state courts. 

Efforts to weaken or eliminate the ascertainability requirement also have the 

practical effect of discouraging settlement.  Defendants will not want to commit 
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significant sums to a settlement when the strong likelihood exists that absent class 

members can avoid claim preclusion by arguing they were not members of the 

earlier class or did not receive adequate notice.   Plaintiff’s proposed substantive 

change also increases the risks of fraudulent claims and a procedure that 

undermines the validity of the class-action process.  It may be a straightforward 

process to identify true class members who actually purchased the subject item 

when dealing with purchases such as cars or major appliances.  In those instances, 

it is easy to identify whether someone purchased or owns the item, and it is much 

less likely that someone will submit a false claim.  In this instance, however, we 

are dealing with $2 cans of tomato products that presumably no one saves or can 

prove they purchased other than through testimony that Plaintiff contends a 

defendant cannot test.3 

                                           
3 Notably, Plaintiff’s position creates this risk in the context of putative class 

actions that are designed to do little more than generate attorneys’ fees and 
incentive payments for class representatives.  After all, we are addressing everyday 
food that consumers ate without incident.  Public Citizen contends (at 15) it is “far-
fetched” that people would submit false claims to collect “less than $1.49 per can.” 
It is equally “far-fetched,” however, that people will submit accurate claims for 
foodstuffs they ate and enjoyed over many years, but the entire food-labeling class 
action industry is premised on that very notion.  It is not worth sacrificing due 
process and creating uncertainty to do little more than generate attorneys’ fees. 
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3. Plaintiff’s Position Improperly Uses Rule 23 to Alter the 
Substantive Law. 

Eliminating or modifying the ascertainability requirement as Plaintiff 

advocates also is contrary to the Rules Enabling Act, 28 U.S.C. § 2072(b).  That is 

because Plaintiff’s position would use Rule 23 to change consumer fraud law by 

eliminating the burden of proving that each class member bought the “misleading” 

product or by shifting the burden to the defendant to prove that a class member did 

not buy it.  Plaintiffs cannot use Rule 23 to reduce their burden of proof or 

eliminate substantive defenses a class action defendant may raise.  See generally 

Philip Morris USA Inc. v. Scott, 131 S. Ct. 1, 3 (2010) (Scalia, J., acting in his 

capacity as Circuit Justice for the Fifth Circuit) (recognizing that a due-process 

violation arises when “individual plaintiffs who could not recover had they sued 

separately can recover only because their claims were aggregated with others’ 

through the procedural device of the class action”); McLaughlin v. Am. Tobacco 

Co., 522 F.3d 215, 233 (2d Cir. 2008) (stating that “a due process violation” exists 

where the “the right of defendants to challenge the allegations of individual 

plaintiffs is lost”), abrogated on other grounds by Bridge v. Phoenix Bond & 

Indem. Co., 553 U.S. 639 (2008). 

It is essential to emphasize that the issue is not merely a difference in 

calculating damages.  It is whether someone who claims to be a class member was 

injured at all under the plaintiff’s theory.  Obviously, if the absent class member 
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did not buy the subject product, then he was not injured and has no valid claim; it 

is not simply a difference of “damages” being $1 versus $2.  There can be no doubt 

that the defendant could contest all aspects of an individual consumer fraud claim, 

including whether the individual plaintiff even purchased Hunt’s diced tomatoes 

with a “deceptive” label.  Plaintiff’s argument vitiates that basic right by insisting 

that a class action defendant accept as unchallenged any affidavit submitted with a 

claim.   Eliminating a defendant’s right in such a way would work a substantive 

change in the law through a procedural rule, which is forbidden.  See, e.g., Dukes, 

131 S. Ct. at 2561 (“Because the Rules Enabling Act forbids interpreting Rule 23 

to ‘abridge, enlarge or modify any substantive right,’ a class cannot be certified on 

the premise that Wal-Mart will not be entitled to litigate its statutory defenses to 

individual claims.” (citations omitted)). 

C. Ascertainability Implicates Absent Class Members’ Due Process 
Rights. 

Eliminating or modifying the ascertainability requirement as Plaintiff 

advocates also implicates the due process rights of absent class members.  Absent 

class members have a due process right to know whether they fall in or out of a 

class.  To satisfy the requirements of due process, notice must provide “absent 

class members . . . with the opportunity to opt-out and individually pursue any state 

law remedies that might provide a better opportunity for recovery.” Churchill Vill., 

LLC v. Gen. Elec., 361 F.3d 566, 575 (9th Cir. 2004) (citing Hanlon v. Chrysler 
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Corp., 150 F.3d 1011, 1025 (9th Cir. 1998)).  Shutts also recognized strict due 

process limitations on a court’s ability to bind nonparties to the outcome of a class 

action for damages. 472 U.S. at 811-12. These protections include the right to 

notice, an opportunity to be heard, and the right to opt out.  Id. at 812; see also 

Hanlon, 150 F.3d at 1025 (“[T]here is no class action rule, statute, or case that 

allows a putative class plaintiff or counsel to exercise class rights en masse . . . .  

[T]o do so would infringe on the due process rights of the individual class 

members who have the right to intelligently and individually choose whether to 

continue in a suit as class members.”) (citations omitted). 

Absent class members enjoying their due process rights depends on a district 

court’s having a meaningful idea who those class members are and how best to 

notify them—that is, ascertainability.  For example, absent class members need to 

know for sure that they are actually in the class so that they can opt out, object to a 

proposed settlement at the fairness hearing, or otherwise object to some result that 

favors class counsel at the expense of class members.  But Plaintiff’s proposal 

renders useless absent class members’ due process protections by suggesting there 

is no ascertainability requirement or that it is meaningless.   

Amicus Public Citizen argues (at 10-11) that “only a lunatic or a fanatic” 

would litigate a small claim individually, so in its view a class action—with its 

attendant due process concerns—is the only feasible method of vindication.  But 
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Public Citizen then advocates for weakening those due process protections; it 

argues that applying an ascertainability standard to food-labeling class actions 

“would destroy class members’ property interests in many cases, such as this one, 

by making it impossible to pursue a class action in situations where a class action 

is the only practical means for vindicating the class members’ rights” (emphasis 

added).  According to Public Citizen, these individual consumers would have no 

legal mechanism through which to seek justice for the alleged deception without a 

class action that omits ascertainability.  If indeed the putative class’s alleged 

property right is of such value as Plaintiff and Public Citizen contend, and a class 

action is the only means for protecting allegedly defrauded consumers’ rights, then 

safeguarding due process is all the more important for absent class members.  This 

is precisely the goal that ascertainability achieves.   

In truth, the problem is not the standard for ascertainability.  Rather, it is the 

infeasibility of tens of thousands of absent class members trying to reconstruct 

their memories over many years as to whether they bought one of several products 

at a particular time and whether the label read “all natural.”   Plaintiff’s approach is 

to essentially eradicate the due process rights of absent class members and hijack 

those absent class members’ claims for the putative class’s “greater good” of 

enriching class counsel and the class representative(s). 
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II. THE DISTRICT COURT’S ASCERTAINABILITY ANALYSIS DOES 
NOT EFFECTIVELY PRECLUDE CONSUMER CLASS ACTIONS. 

The major premise of Public Citizen’s amicus brief (at 5-7) is that enforcing 

an ascertainability requirement may “spell the end” of food-labeling consumer 

class actions.  Plaintiff echoes these concerns in his Opening Brief (at 19) by 

suggesting that ascertainability eviscerates low-purchase-price consumer class 

actions.  These arguments are inaccurate, however, both as to food-labeling class 

actions specifically and consumer class actions generally. 

As to food-labeling class actions, district courts in this circuit have fashioned 

ascertainability standards, applied those standards, and nonetheless certified food-

labeling matters.  Indeed, Plaintiff cited two such class-certification decisions in 

his Opening Brief (at 25-27).  In Brazil v. Dole Packaged Foods, LLC, No. 12-cv-

1831-LHK, 2014 U.S. Dist. LEXIS 74234 (N.D. Cal. May 30, 2014), and 

Werdebaugh v. Blue Diamond Growers, No. 12-cv-2724-LHK, 2014 U.S. Dist. 

LEXIS 71575 (N.D. Cal. May 23, 2014), the Northern District of California 

initially certified two food-labeling class actions.  The court applied an 

ascertainability requirement and concluded that those plaintiffs satisfied it.  Of 

course, those cases did not involve the same number of products or widely varying 

labels as found in this case.  Nor did Brazil and Werdebaugh present a situation of 

products with “fraudulent” labels being on store shelves at the same time as the 

same product with “correct” labels, apparently eliminating any risk of class-
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member confusion regarding which product she may have purchased.4  Indeed, 

even more recently, another district judge in the Northern District of California 

noted that a food-labeling class-action plaintiff may satisfy the ascertainability 

requirement if the claim is limited to one product with one label that did not vary 

during the class period.  Rahman v. Mott’s, LLP, No. 13-cv-03482-SI, 2014 U.S. 

Dist. LEXIS 167744, *10-12 (N.D. Cal. Dec. 3, 2014) (denying certification).  To 

say the least, therefore, ascertainability has not proven to be the death knell of 

food-labeling class actions in this circuit.   

District court judges continue to certify classes bringing such claims when 

they conclude that a plaintiff satisfies the ascertainability requirement.  It is simply 

erroneous for Plaintiff and his amici to argue that applying any ascertainability 

standard, or one different than what Plaintiff advocates, will preclude all consumer 

class actions.  “[I]n some cases, retailer or banking records may make it 

economically and administratively feasible to determine who is in (and who is out) 

of a putative class.”  ZonePerfect Nutrition Co., 2014 WL 580696, at *5.  

Moreover, “even though there is no requirement that a named plaintiff identify all 

                                           
4 Judge Koh later decertified the Rule 23(b)(3) classes in Brazil and 

Werdebaugh, largely because of deficiencies in the methodology of those 
plaintiffs’ expert.  Plaintiff here relies on the same discredited expert.  Judge Koh 
also eventually granted summary judgment to the defendant in Brazil when that 
plaintiff failed to provide evidence that a food label was misleading to reasonable 
consumers. 
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class members at the time of certification, that does not mean that a named plaintiff 

need not present some method of identifying absent class members to prevail on a 

motion for class certification.” Id. 

Contrary to the suggestion of Plaintiff and his amici, class-wide litigation 

seeking to combine money damages with massive attorneys’ fees is not the only 

way to vindicate consumer rights.  Nothing precludes consumers from seeking 

injunctive and declaratory relief under Rule 23(b)(2) if they satisfy that rule.  

Indeed, many consumer-fraud claims should be brought that way, especially where 

it is far from clear that putative class members would have made different 

purchasing decisions with different labels.  Moreover, other means exist to curb the 

kind of allegedly false and misleading labeling alleged here, including enforcement 

actions by the Federal Trade Commission or suits by state attorneys general.                

Finally, Plaintiff’s argument conflates preventing improper consumer class 

actions with preventing all consumer class actions.  Certification of a class that is 

not ascertainable almost certainly will result in recovery by people who never 

purchased the subject product.  That is because there will be no meaningful way to 

challenge those claims.  Such “members” who submit claims but never purchased 

the product undeniably were not injured, under any liability theory.  That outcome 

cannot comport with basic notions of fairness that courts should only impose 

liability when someone seeking relief satisfies the elements of her claim. 
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CONCLUSION 

The district court in this matter properly applied the ascertainability 

requirement.  While the district court’s analysis precludes improper class actions, it 

hardly precludes all consumer fraud class actions.  Moreover, the district court’s 

approach furthers important goals of Federal Rule of Civil Procedure 23 and 

protects the due process rights of defendants and absent class members.  The 

decision below should be affirmed.   
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