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QUESTION PRESENTED 

Whether Pennsylvania’s contemporaneous-
objection rule may preclude consideration of a 
substantial constitutional right when application of 
that rule serves no legitimate state interest and is 
merely a pretext for circumventing a litigant’s 
fundamental right to Due Process. 
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INTERESTS OF THE AMICUS CURIAE 

The Washington Legal Foundation (WLF) is a 
public interest law and policy center with supporters 
in all 50 States.1  WLF’s primary mission is the 
defense and promotion of free enterprise, individual 
rights, and a limited and accountable government.  
In particular, WLF devotes a substantial portion of 
its resources to advocating and litigating against 
excessive and improperly certified class action 
lawsuits.  Among the many federal and state court 
cases in which WLF has appeared to share its views 
on the proper scope of class action litigation are Wal-
Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541 (2011), 
Engle v. Liggett Group, Inc., 945 So. 2d 1246 (Fla. 
2006), cert. denied, 552 U.S. 941 (2007), and 
Matsushita Electric Industrial Co. v. Epstein, 516 
U.S. 367 (1996). 
 

WLF is particularly concerned by the 
willingness of the Pennsylvania courts in this case to 
permit a single named plaintiff to establish an 
entitlement to damages for a huge class of 
consumers, despite uncontested evidence that her 
actual out-of-pocket expenses for repair costs 
diverged substantially from remaining class 
members, some of whom paid nothing at all. The 
                                                 

1 Pursuant to Supreme Court Rule 37.6, WLF states 
that no counsel for a party authored this brief in whole or in 
part; and that no person or entity, other than WLF and its 
counsel, made a monetary contribution intended to fund the 
preparation and submission of this brief.  More than ten days 
prior to the due date, counsel for WLF provided counsel for 
Respondents with notice of intent to file.  All parties to this 
dispute have consented to the filing of this brief, and letters of 
consent have been lodged with the Clerk of Court. 
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basic guarantee of Due Process in a civil trial is that 
a defendant will not be held liable (and deprived of 
property) without a meaningful opportunity to 
contest all elements of liability, including damages. 
Under this Court’s precedents, that guarantee has 
traditionally extended to lawsuits certified as class 
actions. Yet the courts below upheld a substantial 
damages judgment against Petitioner Kia Motors 
America, Inc. (KMA) based on damages findings for 
only one member of the plaintiff class—without 
providing KMA a meaningful opportunity to contest 
the amount of individualized damages for each 
member of the class.  WLF is concerned that the 
decisions below transform the class action from a 
device designed to avoid the inefficiencies of deciding 
the same claims repeatedly into a device that alters 
substantive rights by excusing plaintiffs from 
proving all elements of their claims. 
          

WLF believes that Pennsylvania’s 
unprincipled approach to class based litigation is 
patently unfair to defendants and is inconsistent 
with traditional notions of Due Process.  Last term, 
in Wal-Mart Stores, Inc. v. Dukes, this Court took a 
careful look at abuses of the class action device in 
federal courts.  WLF respectfully submits that this 
case represents a similar opportunity to examine 
Due Process limitations on the use of class actions in 
state courts. 
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STATEMENT OF THE CASE 
 
 This case arises from a class action dispute 
over allegedly defective brakes found in certain Kia 
Sephia sedans manufactured by KMA.  Purporting 
to represent a class of all Pennsylvania purchasers of 
Sephia sedans from model years 1995 to 2001, 
Shamell Samuel-Bassett, the named plaintiff in this 
case, filed a complaint alleging that the brakes on 
these vehicles were defective not because they failed 
to work properly, but because the brake rotors and 
pads wore down prematurely, requiring frequent 
repair or replacement.  See Pet. App. 3a-4a, 36a.  
The complaint largely sought damages in the form of 
“out-of-pocket repair costs.”  Id. at 4a. 
 
 Bassett purchased a Sephia sedan in 1999 and 
later claimed that her brake rotors and pads needed 
to be replaced after only 4,000 miles.  Id. at 2a, 158a-
159a.  Although her brake rotors and pads were 
eventually replaced a total of seven times within the 
first 30,000 miles, many of these repairs were 
performed for free by KMA.  Id. at 158a-159a.  In all, 
Bassett spent just under $600 out of her own pocket 
on brake repairs.  Id. at 119a.   
 

Naturally, because “each vehicle was driven 
differently by different drivers in different locations,” 
id. at 223a, not every member of the class incurred 
exactly the same out-of-pocket expense as Bassett.  
Those who experienced no brake problems 
whatsoever obviously incurred no expense. Even 
many of those who experienced brake problems 
incurred no expense because KMA covered the full 
cost of repair “under good will and brake coupon 
programs.”  Id. at 62a.   And those class members 
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who purchased Sephias during later model years 
benefitted from design innovations.  See id.  at 29a, 
102a. 

 
When Bassett moved for class certification, 

KMA objected in part on the grounds that Bassett’s 
experience was atypical of the class and that no 
allegedly common issues predominated over 
individual ones.  Id. at 34a-41a.  In particular, 
because each of the 9,402 class members 
“experienced varying treatment in seeking 
replacement of brake pads and rotors,” KMA 
demanded individualized proof as to the repair 
histories of each class member.  Id. at 56a.  
Plaintiff’s counsel agreed, expressly conceding at the 
certification hearing that “individual class members 
paid varying out-of-pocket costs for brake repairs.”  
Id. at 37a.  More importantly, the trial judge agreed, 
acknowledging “potential differences in individual 
damages claims based upon individual experiences 
and costs associated with attempts to repair the 
vehicle.”  Id. at 224a.  Although the trial court 
ultimately certified the class, id. at 5a, it did not 
include damages among the common issues that 
predominated over individual ones.  Id. at 222a-
224a. 

 
In its pretrial memorandum, KMA objected to 

calculating damages on a collective, class-wide basis. 
KMA further objected to two of plaintiff’s proposed 
jury interrogatories on the grounds that they 
“represent[ed] individual issues that would have to 
be resolved class-member by class-member in future 
individual proceedings.”  See KMA’s Pre-Trial Mem. 
at 16-17.  Likewise, KMA moved to bifurcate the 
trial into separate proceedings, allowing damages to 
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be determined individually.  See Pet. App. at 66a.    
Although the trial court denied KMA’s motion to 
bifurcate the trail, it reassured counsel for KMA 
that, if the class prevailed, the damages verdict 
would simply “set the upper limit” that each class 
member could claim.  Id. at 203a.  To that end, the 
court entered an order providing that “[e]ach class 
member’s entitlement to recover if plaintiff class 
prevails, shall be determined at claims proceedings.”  
Id.   

 
Following entry of that order, the case 

proceeded to trial and the jury returned a verdict 
awarding Bassett $600 in damages—the amount of 
out-of-pocket expenditures she actually incurred.  Id. 
at 119a.  Following the verdict, however, the trial 
court inexplicably contravened its earlier order and 
sua sponte “molded” the verdict to apply to each and 
every class member by simply multiplying $600 by 
the entire class size to arrive at a $5.6 million 
windfall award in favor of the class.  Id. at 7a.  The 
court then awarded additional attorney’s fees and 
costs in the amount of $4.4 million, resulting in a 
total award against KMA in excess of $10 million.2  
Id. at 8a. 

 
KMA immediately filed a post-trial motion 

challenging the court’s molded verdict on Due 
Process grounds and objecting that the damages 
computation contravened the court’s own pre-trial 

                                                 
2 To put this amount into perspective, KMA later 

settled the exact same allegations for plaintiffs in a nation-wide 
class comprised of 47 other states for a total payout of less than 
$63,000. See Pet. at 11 n.7.   
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order requiring individualized claims proceedings.  
See id. at 7a.  KMA repeated these arguments at two 
post-trial hearings, but to no avail.  Nearly eighteen 
months after the jury verdict, the court denied 
KMA’s post-trial motion without addressing either 
its previous order calling for individualized claims 
proceedings or KMA’s Due Process objections.  Id. at 
123a-202a.  Rather, the court simply dismissed 
KMA’s post-trial arguments as having been waived 
by KMA’s alleged failure to timely object under 
Pennsylvania’s contemporaneous-objection rule.  Id. 

 
After its intermediate appeal to the Superior 

Court was rejected by a perfunctory, six-page 
unpublished opinion, KMA appealed to the 
Pennsylvania Supreme Court.  Id. at 1a-99a.  
Conceding that “individual class members paid 
varying out-of-pocket costs for brake repairs” and 
that Bassett’s costs “likely did not reflect the actual 
expenses of each or even most members of the class,” 
the court nevertheless refused to take up KMA’s Due 
Process challenge of the damages award, insisting 
that KMA had waived the argument by, in the 
court’s view, failing to object to (1) the class expert’s 
method of calculating damages, (2) the jury 
questionnaire, (3) the jury charge, and (4) the 
molding of the verdict.  Id. at 74a-76a.  According to 
the court, these additional objections were necessary 
to give the trial court an “opportunity to address the 
alleged error and to preserve the present issue for 
appeal.”  Id. at 76a. 

 
Justice Saylor forcefully dissented, insisting 

that the class action device cannot relieve class 
members from “the obligation to present necessary, 
fair, and sufficient proofs concerning an unarguably 



 
 
 
 
 

7 

individualized form of damages.”  Id. at 102a.  To 
hold otherwise, he explained, would be to violate 
KMA’s Due Process rights.  Justice Saylor further 
questioned why waiver was even applied in this case, 
given that “the record is replete with objections on 
KMA’s part to: the class certification decision; the 
expert testimony upon which the hypothesized class-
wide out-of-pocket expenses [were] based; and the 
trial court’s failure to require individualized proof for 
individualized claims.”  Id. at 115a.  

 
KMA unsuccessfully sought rehearing.  Id. at 

232a.                   
  

REASONS FOR GRANTING THE PETITION 

This case raises issues of exceptional 
importance regarding the continued viability of a 
class action defendant’s Due Process right not to pay 
windfall damages far in excess of any actual liability.  
At a deeper level, however, this case presents an 
even greater issue: the fundamental unfairness 
inherent in the Pennsylvania courts’ invocation of its 
contemporaneous-objection rule as “an obvious 
subterfuge to evade consideration of a federal issue.”  
Radio Station WOW, Inc. v. Johnson, 326 U.S. 120, 
129 (1945).     

 
Petitioner raised its Due Process concerns at 

all levels of this litigation and afforded the 
Pennsylvania trial court every opportunity to 
address those issues.  As the record below reveals, 
KMA repeatedly objected to a class-wide aggregation 
of damages throughout the lawsuit, fully preserving 
those issues for appeal.  KMA was entirely justified 
in relying on these myriad objections, as well as the 
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trial judge’s on-the-record assurances (manifested in 
a court order), and the plaintiff’s own acquiescence 
as preserving the issue of individualized damages.  
Because the trial judge was given every opportunity 
below to remedy his failure to require individualized 
proof for individualized claims, none of the policy 
considerations undergirding the contemporaneous-
objection rule are even remotely implicated in this 
case. 

   
Moreover, the novel interpretation of the 

contemporaneous-objection rule the Pennsylvania 
courts relied on to bar meaningful review of this case 
was neither firmly established nor regularly followed 
at the time of trial.  Indeed, the Pennsylvania courts’ 
conclusion that KMA waived its right to challenge 
the verdict because KMA did not sufficiently object 
to the trial court’s sua sponte molding of the verdict 
in the closing seconds of trial finds no support in 
Pennsylvania law.  This is a case in which an 
experienced lawyer familiar with both the 
contemporaneous-objection rule and the cases 
interpreting it could fairly have concluded that no 
additional objection was required or appropriate.  
Waiver should be applied in a case only if the party 
and its counsel had fair warning of some procedural 
requirement that would result in such a waiver.     

 
This case is only the latest in a series in which 

Pennsylvania courts have found waiver by seizing on 
a procedural rule to deprive a defendant of appellate 
review on the merits.  Indeed, Pennsylvania courts 
have increasingly bent procedural rules in the name 
of litigation efficiency at the expense of a defendant’s 
Due Process rights.  But Pennsylvania courts should 
not be free to reformulate well-established rules 
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merely because a defendant’s Due Process rights 
stand in the way of litigation efficiency.  This 
troubling phenomenon has thus far eluded this 
Court’s review, but the Petition offers an excellent 
vehicle for the Court to address this growing 
problem.       
 

Review is also warranted because the 
decisions below are part of a broader trend among 
state courts to jettison traditional procedural rules 
in the name of litigation efficiency.  In order to allow 
for quick resolution of numerous claims raising 
similar issues, a number of state courts have 
sanctioned novel use of class actions—often resulting 
in defendants being denied an opportunity to contest 
all elements of the claims asserted by class 
members.  Last term, this Court took a careful look 
at abuses of the class action device in federal courts.  
See Wal-Mart Stores, 131 S. Ct. at 2541 (2011).  WLF 
respectfully submits that this case represents a 
similar opportunity to examine Due Process 
limitations on the use of class actions in state courts.    

 
The goals of fairness, predictability, and stare 

decisis were all injured in this case.  WLF joins with 
Petitioner in urging this Court to grant the petition 
for a writ of certiorari.   
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I. PETITIONER NEVER WAIVED ITS 
RIGHT TO CHALENGE THE DUE 
PROCESS ISSUES RAISED BELOW  

A. KMA Repeatedly Objected Below, 
Preserving The Very Issues Raised On 
Appeal 

 
The Pennsylvania courts repeatedly declined 

to review, much less remedy, a flagrant violation of 
KMA’s Due Process rights on the questionable 
grounds that KMA failed to lodge objections with the 
trial court on the lack of individualized proof for 
individualized claims in the class action.  The record 
below, however, wholly belies this suggestion; KMA 
repeatedly objected to a class-wide aggregation of 
damages throughout the entire litigation, fully 
preserving those issues for appeal. 

 
KMA first objected in this case at the class 

certification stage, arguing that because of the 
individualized nature of damages, Bassett’s 
experience was atypical of the class and no allegedly 
common issues predominated over individual ones.  
Pet. App. at 34a-41a.  KMA further moved to 
bifurcate the trial proceedings to allow damages to 
be determined individually.  See id. at 66a.  KMA 
also filed a motion in limine to exclude testimony by 
plaintiff’s damages expert.  Id. 171a.  In its pretrial 
memorandum, KMA objected to calculating damages 
on a class-wide basis and further objected to two of 
plaintiff’s proposed jury interrogatories on the 
grounds that they “represent[ed] individual issues 
that would have to be resolved class-member by 
class-member in future individual proceedings.”  See 
KMA’s Pre-Trial Mem. at 16-17.             
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Moreover, KMA reasonably relied upon the 

trial judge’s assurance that, if the class prevailed, 
the damages verdict would simply “set the upper 
limit” that each class member could claim—not to 
mention the trial court’s May 16th pre-trial order 
expressly providing that “[e]ach class member’s 
entitlement to recover if plaintiff class prevails, shall 
be determined at claims proceedings.”  Id. at 203a.  
KMA similarly had every right to rely upon plaintiff 
counsel’s on-the-record concession that that 
“individual class members paid varying out-of-pocket 
costs for brake repairs.”  Id. at 37a.   
 

As Justice Saylor so aptly recognized in his 
dissent, “the record is replete with objections on 
KMA’s part to: the class certification decision; the 
expert testimony upon which the hypothesized class-
wide out-of-pocket expenses [were] based; and the 
trial court’s failure to require individualized proof for 
individualized claims.  To me, this case should not 
turn on waiver.”  Pet. App. at 115a. 

 
There was no need to re-raise, yet again, the 

issue of individualized damages.  Rather, KMA was 
entirely justified in relying on its myriad objections, 
the trial judge’s on-the-record assurances 
(manifested in a court order), and the plaintiff’s own 
acquiescence.  Why counsel for KMA would need to 
object any further under such circumstances is a 
question that remains unanswered by the courts 
below.  In any event, requiring yet another objection 
to preserve the Due Process issues on appeal would 
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only elevate form over substance, a result that is 
contrary to Pennsylvania’s own procedural rules.3         

 
B. The Policy Rationales Underlying The 

Contemporaneous-Objection Rule Are 
Not Implicated In This Case          

 
The contemporaneous objection rule is based 

on the salutary principle that “the trial judge should 
be given an opportunity to rectify errors at the time 
they are made.”  Commonwealth v. Clair, 326 A.2d 
272, 274 (Pa. 1968).  Indeed, “contemporaneity of 
objection is not insisted upon as a value in itself, 
rather it is required as the most convenient method 
of preventing a party from permitting error to 
insinuate itself into the record and complaining 
thereafter.”  Commonwealth v. Gemelli, 474 A.2d 
294, 302 (Pa. Super. 1984); see also Dilliplaine v. 
Lehigh Valley Trust Co., 322 A.2d 114 (Pa. 1974) 
(noting the specific policy considerations underlying 
the contemporaneous-objection rule: that timely and 
specific objections advance judicial economy by 
allowing a trial court to address errors which are 
subject to correction before the trial ends).  Here, 
because the trial judge was given every opportunity 
below to remedy the lack of individualized proof for 
individualized claims, none of the policy 

                                                 
3 Pennsylvania Rule of Civil Procedure 126 provides 

that “[t]he rules shall be liberally construed to secure the just,   
speedy and inexpensive determination of every action or 
proceeding to which they are applicable.  The court at every 
stage of any such action or proceeding may disregard any error 
or defect of procedure which does not affect the substantive 
rights of the parties.”  Pa. R. Civ. P. 126. 
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considerations undergirding the rule are even 
remotely implicated in this case. 

 
As demonstrated above, the trial court was 

invited repeatedly to rectify the Due Process errors 
raised in this case.  Through numerous objections, 
counsel for KMA made the trial judge well aware of 
KMA’s grave concerns over the lack of individualized 
proof of damages for the class.  And KMA 
incorporated these same objections in its pre-trial 
statement, a motion for a bifurcated trial, a motion 
to exclude the plaintiff’s damages expert, and its 
post-trial motion for rehearing.  Far from quietly 
“sandbagging” the trial court’s error as a clandestine 
basis for future appeal, KMA noisily sought to have 
that error rectified promptly, at virtually every stage 
of the litigation.  If anything, it was KMA who was 
blindsided by what happened below, not the trial 
court.   

 
Nor do considerations of judicial economy 

weigh in favor of waiver.  Because the trial judge’s 
inexplicable “molding” of the jury verdict was his 
final, last-minute act before closing the proceedings, 
KMA’s alleged failure to object had no effect on 
subsequent proceedings, as there were none.  And 
the trial judge was hardly deprived of a meaningful 
opportunity to correct his error after trial.  Not only 
was the benefit of time on his side, but no economy 
would be lost by undertaking (as promised) second-
stage claims proceedings to determine individualized 
damages.  Indeed, the “molded” verdict was recorded 
on May 27, 2005, but final judgment was not entered 
in the case until five months later, on October 25, 
2005.  At KMA’s urging, the trial court enjoyed a 
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leisurely opportunity to rectify the very legal errors 
subsequently raised on appeal.  See id. at 131a.   
 

As the Pennsylvania courts have previously 
noted, “one should not bar a litigant from his or her 
right to have an appeal heard if ultimately it turns 
out his or her lawyer guessed wrong.”  Leggett v. 
Nat’l Union Fire & Safety Consulting Servs., Ltd., 
844 A.2d 575, 579 (Pa. Super. 2003).  Otherwise, the 
salutary reason for waiver—providing the strongest 
incentive for the parties and their counsel to comply 
with the rules—gives way to a mechanical and 
increasingly arbitrary process by which unwitting 
litigants lose their opportunity for substantive 
review.  That is precisely what happened in this 
case; only discretionary review by this Court can 
now vindicate the important constitutional issues at 
stake.  
 

C. The Pennsylvania Courts’ Novel 
Application Of The Contemporaneous-
Objection Rule Should Not Be Used To 
Bar Consideration Of KMA’s Due 
Process Rights   

 
“Litigants who come to the courts of this 

Commonwealth, and attorneys who practice before 
these courts, must be able to preserve issues for 
appeal and move forward with the appellate process 
without fear of waiver.”  Eiser v. Brown & 
Williamson Tobacco Co., 938 A.2d 417, 421 (Pa. 
2007).  For that reason, the Pennsylvania Supreme 
Court has instructed lower courts “to address, on the 
merits, all issues raised in good faith.”  Id.  This 
Court has long recognized that “’[n]ovelty in 
procedural requirements cannot be permitted to 
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thwart review” by defendants who “seek vindication 
in state courts of their federal constitutional rights.’”  
Ford v. Georgia, 498 U.S. 411, 423 (1991) (quoting 
NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 
457-58 (1958)).  But that is precisely what will result 
in this case if this Court does not grant discretionary 
review.   

 
Simply put, nothing in Pennsylvania law 

requires that a defendant object to a last-minute 
verdict molding under the unusual circumstances of 
this case, especially where the court previously 
entered an order in favor of the allegedly non-
objecting party on the disputed issue.  Waiver should 
be applied in a case only if the party and its counsel 
had fair warning of some procedural requirement 
that would result in such a waiver.  See, e.g., 
Brinkerhoff-Faris Trust & Sav. Co. v. Hill, 281 U.S. 
673, 677-78 (1930) (holding that the Supreme Court 
of Missouri “transgressed the due process clause” by 
imposing a novel procedural bar to an equal 
protection challenge).  But the novel interpretation 
of the contemporaneous-objection rule the 
Pennsylvania courts relied on to bar meaningful 
review of this case was neither firmly established 
nor regularly followed at the time of trial.  

  
No reasonable counsel could have possibly 

anticipated the wholly untethered reading of the 
contemporaneous-objection rule that the 
Pennsylvania courts would conjure up in denying 
KMA appellate review of the issues raised below.  
Indeed, the Pennsylvania Courts had never before 
enforced that rule in such an absurd manner.  
Neither the trial court, nor the Superior Court, nor 
the Pennsylvania Supreme Court cited any factually 
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analogous precedent under Pennsylvania law, and 
none exists that WLF is aware of.  As this Court has 
repeatedly cautioned, only a procedural rule that is 
“firmly established and regularly followed” at the 
time it is applied can foreclose consideration of a 
federal constitutional issue.  James v. Kentucky, 466 
U.S. 341, 348-49 (1984).   

 
In sum, the Pennsylvania courts’ conclusion 

that KMA waived its right to challenge the verdict 
by failing to object to the trial court’s sua sponte 
molding of the verdict in the closing seconds of trial 
finds no support in Pennsylvania law.  This is a case 
in which an experienced lawyer familiar with both 
the contemporaneous-objection rule and the 
precedents applying it could fairly have concluded 
that no additional objection was required or 
appropriate.  Accordingly, this Court should grant 
review not only because the Pennsylvania Supreme 
Court’s waiver ruling is unprecedented, but because 
it is at odds with this Court’s minimal requirements 
for waiver of a federal constitutional right. 
 
II. THE PENNSYLVANIA COURTS HAVE 

SHOWN AN ALARMING PATTERN OF 
APPLYING WAIVER TO AVOID REVIEW 
ON THE MERITS 

Litigants in Pennsylvania courts face a 
veritable minefield on the issue of waiver.  This case 
is only the latest in a long line of cases in which a 
Pennsylvania court has thrown a procedural 
curveball at litigants in order to deny appellate 
review on the merits.  But Pennsylvania’s ever-
shifting “heads-I-win-tails-you-lose” approach to 
waiver comes at the expense of a defendant’s Due 
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Process rights.  This troubling phenomenon has thus 
far eluded this Court’s review, but the Petition offers 
an excellent vehicle for the Court to address this 
growing problem.       

 
In Newman Dev. Group of Pottstown, LLC v. 

Genuardi’s Family Market, Inc., 18 A.3d 1182 (Pa. 
Super. 2011), for example, the Superior Court of 
Pennsylvania held that appellants waived their 
appellate rights—and therefore quashed their appeal 
from an $18.5 million verdict—by merely failing to 
file a motion for post-trial relief following a remand 
proceeding in which the trial court recalculated 
contractual damages without taking any additional 
evidence.  As in this case, reasonable legal minds 
certainly could differ as to whether Pennsylvania 
Rule of Civil Procedure 227.1 actually required the 
filing of a post-trial motion following the remanded 
proceeding in Newman.  For one thing, it was far 
from clear that the remanded proceeding even 
constituted a “trial” so as to invoke Rule 227.1 in the 
first place.  And even if the remand was a “trial,” 
waiver should be applied only prospectively because 
that result was not evident from Rule 227.1 or 
Pennsylvania court decisions construing that rule. 

 
In a similar vein, Pennsylvania Rule of 

Appellate Procedure 1925(b) provides that after a 
party files a notice of appeal, the trial court “may 
enter an order directing the appellant to file of 
record in the lower court and serve on the trial judge 
a concise statement of the matters complained of on 
the appeal.”  Pa. R. Civ. P. 1925(b).  A failure to 
comply with such direction “may be considered by 
the appellate court as a waiver of all objections to 
the order, ruling or other matter complained of.”  Id.  
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On its face, Rule 1925(b) is unobjectionable and 
serves the legitimate purpose of allowing a trial 
court to determine whether sufficient justification 
exists in the record for any ruling challenged on 
appeal.  If the court concludes that additional 
explanation is needed, it can substitute a new 
opinion to bolster the questionable ruling. 

 
Unfortunately, Pennsylvania courts find 

waiver under Rule 1925(b) far more liberally than its 
plain language would allow. Perhaps the 
Pennsylvania Supreme Court’s most significant 
departure from Rule 1925(b)’s plain language came 
in Commonwealth v. Lord, 719 A.2d 306 (Pa. 1998).  
Notwithstanding Rule 1925(b)’s plain language that 
an appellate court “may” find waiver if the rule’s 
requirements are not complied with, Lord held that 
a litigant’s failure to comply with Rule 1925(b) 
automatically mandates a finding of waiver.   

 
The Pennsylvania intermediate appellate 

courts quickly followed suit, finding waiver even in 
those cases where the trial judge took the time to 
author a lengthy opinion on the disputed issue.  See, 
e.g., Commonwealth v. Steadley, 748 A.2d 707, 709 
(Pa. Super. 2000) (“We are constrained by Lord and 
its progeny to find that appellant has waived the 
claim presently before this Court because she 
neglected to file a Rule 1925(b) statement” even 
though “the trial judge nonetheless drafted an 
opinion”); In Re Estate of Daubert, 757 A.2d 962, 963 
(Pa. Super. 2000) (“An issue not identified for review 
in a Rule 1925(b) statement is waived whether or not 
the lower court addresses the issue in an opinion.”).  
In other words, Lord “eliminated any aspect of 
discretion” an appellate court has to address claims 
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not included in the Rule 1925(b) statement.  
Commonwealth v. Butler, 812 A.2d 631, 633 (Pa. 
2002).   

 
In the aftermath of Lord, Pennsylvania courts 

have gone even further by ignoring a litigants’ Rule 
1925(b) statement and finding waiver if, in the 
court’s view, the statement of issues was 
“inadequately concise.”  Kanter v. Epstein, 866 A.2d 
394 (Pa. Super, Ct. 2004), alloc. denied, 880 A.2d 
1239 (Pa. 2005), cert. denied sub nom, Spector Gadon 
& Rosen, P.C. v. Kanter, 546 U.S. 1092 (2006); see 
Smith v. SE Pennsylvania Transp. Auth., No 7312 
April Term 2004 (Ct. of Com. Pleas of Philadelphia 
Cty. Jan. 17, 2006) (finding that a five-page Rule 
1925(b) statement raising only two issues should be 
quashed for noncompliance as inadequately concise).   

 
These examples are not isolated outliers, but 

rather are part of a disturbing pattern at work 
throughout the state.  Pennsylvania judges have 
publicly expressed a desire to make Pennsylvania 
courts an attractive venue for plaintiffs seeking to 
bring lawsuits, especially mass torts actions.  
According to one Pennsylvania Common Pleas 
President Judge, the goal is to “generate revenue” by 
“taking business away from other courts.”  Amaris 
Elliott-Engel, Philadelphia courts may see 
substantial layoffs, Legal Intelligencer (Jan. 29, 
2009).  It’s no wonder, then, that from a tort reform 
perspective, Pennsylvania’s courts currently rank 
first in a popular listing of “Judicial Hellholes.”  See 
Am. Tort Reform. Found., Judicial Hellholes 2011-
2012 (2012) (concluding that Pennsylvania has a 
“statewide anti-business litigation climate”); see also, 
Joshua D. Wright, Are Plaintiffs Drawn to 
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Philadelphia’s Civil Courts? An Empirical 
Examination, Exec. Summ. 2 (Int’l Ctr. for L. & 
Econ., Oct. 20, 2011). 

 
Pennsylvania courts should not be free to 

reformulate well-established rules merely because a 
defendant’s Due Process rights stand in the way of a 
friendly forum for plaintiffs’ attorneys.  To the 
contrary, a litigant has a legitimate interest in the 
rules that will affect the conduct of the litigation, “an 
interest which is protected by Due Process clause if a 
lack of notice deprives a party of its day in court.”  
Trinity Broadcasting Corp. v. Eller, 835 F.2d 245, 
247 (10th Cir. 1987).  But when Pennsylvania courts 
announce judicially crafted appellate waiver rules 
that are not evident from the applicable rules of 
procedure, harsh consequences follow for litigants 
and lawyers.  Such injustices are likely to continue 
unless and until this Court intervenes. 

     
III. STATE COURTS ARE INCREASINGLY 

UNDERMINING DUE PROCESS BY 
BENDING PROCEDURAL RULES TO 
FACILITATE CLASS ACTIONS 

The problem presented by the Petition in this 
case is not unique to Pennsylvania; it is part of an 
increasingly disturbing trend across the country.  
There is a constant temptation for state courts—
which invariably face crowded dockets and limited 
resources—to adopt procedures designed to achieve 
quick resolution of cases raising similar issues. See, 
e.g., Lisa Litwiller, Why Amendments to Rule 23 Are 
Not Enough:  A Case for the Federalization of Class 
Actions, 7 Chapman L. Rev. 201 (2004).  Moreover, 
the fact that state judicial decisions are often 
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immune from federal review if they are based on 
adequate, independent state grounds creates an 
incentive for state courts to manipulate their 
determinations to avoid this Court’s oversight.  The 
Due Process Clause has been the principal shield 
protecting litigants from efforts by state courts to 
adopt efficiency-enhancing procedures that may 
deny them “an opportunity to present every 
available defense.”  Philip Morris USA v. Williams, 
549 U.S. 346, 353 (2007).  
 
  One efficiency-enhancing procedure to which 
both federal and state courts regularly resort has 
been the class action.  This Court has been vigilant 
in ensuring that federal courts do not allow use of 
class actions procedures to adversely affect the 
substantive rights of any party.  See, e.g., Shady 
Grove Orthopedic Assocs., Inc. v. Allstate Ins. Co., 
130 S. Ct. 1431, 1443 (2010) (plurality opinion) 
(class-wide adjudication enables the trial of claims of 
“multiple parties at once, instead of in separate 
suits,” but “leaves the parties’ legal rights and duties 
intact and the rules of decision unchanged”); In re 
Bridgestone/Firestone, Inc. Tires Prods. Liab. Litig., 
288 F.3d 1012, 1020 (7th Cir. 2002) (“Tempting as it 
is to alter doctrine in order to facilitate class 
treatment, judges must resist so that all parties’ 
legal rights may be respected”), cert. denied, 537 U.S. 
1105 (2003).   
 

Most recently, this Court overturned a class 
action trial plan under which back pay awards to 
millions of class members were to be extrapolated 
from findings drawn from a small sample of class 
members because, under the Rules Enabling Act, “a 
class cannot be certified on the premise that [the 
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defendant] will not be entitled to litigate its 
statutory defenses to individual claims.”   Wal-Mart 
Stores, 131 S. Ct. at 2561.  The Court held that class 
action defendants are entitled under Federal Rule of 
Civil Procedure 23 and the Rules Enabling Act to 
“individualized determinations” regarding the 
separate claims of absent class members.  Id. at 
2560. 
 

In contrast, state supreme courts have not 
been as vigilant in protecting the rights of class 
action defendants.  The Due Process issues in this 
case arise from an effort by the Pennsylvania courts 
to use the class action device in a manner designed 
to adjudicate thousands of claims in a single 
proceeding.  Yet the Pennsylvania courts are not the 
only state courts that have sanctioned questionable 
use of class actions in the name of litigation 
efficiency and pragmatism.  Other state courts have 
approved use of class actions in ways that led to 
similar infringements on defendants’ Due Process 
rights. For example, the California courts have held 
that absent class members need not demonstrate 
reliance in class actions raising fraud claims, so long 
as at least one named class member demonstrates 
that he relied on the defendant’s alleged 
misrepresentation.  Alcoser v. Thomas, 2011 Cal. 
App. Unpub. LEXIS 1180 (Cal. App.), review denied, 
2011 Cal. LEXIS 5907 (Cal.), cert. denied, 132 S. Ct. 
518 (2011).  The appeals court reasoned that 
evidence that “representations were made to certain 
members of the class” was a sufficient basis for 
concluding that “representations were made to 
others in the class.”  Id. at *23.  It concluded that 
evidentiary requirements should not stand in the 
way of the efficiency-enhancing goals of class 
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actions: “it thus would defeat the purpose of class 
action” if absent class members were required to 
appear in court in order to establish their reliance.  
Id. at *21.  The California courts brushed aside the 
defendants’ repeated assertions that imposing fraud 
liability without requiring absent class members to 
prove reliance violated the defendants’ Due Process 
rights under the U.S. Constitution. 
 

A divided Oregon Supreme Court similarly did 
away with the reliance requirement in class actions 
alleging fraud.  Insurance policies sold by the 
defendant to consumers included a provision 
promising that the defendant would pay 
policyholders’ reasonable medical expenses.  The 
plaintiff policyholders claimed that that promise was 
fraudulent, and the trial court certified a plaintiff 
class consisting of all similarly situated 
policyholders who detrimentally relied on the alleged 
fraud.  The Oregon Supreme Court rejected the 
defendants’ Due Process challenge to the class-wide 
fraud judgment.  Strawn v. Farmers Ins. Co. of 
Oregon, 350 Ore. 336, reconsideration denied, 350 
Ore. 521 (2011), cert. denied, 132 S. Ct. 1142 (2012).  
Although the plaintiffs provided no evidence that 
absent class members relied on the fraudulent 
promise, the court held that Due Process did not 
require such evidence.  350 Ore. at 361 (holding that, 
in a class action, no evidence was required that 
absent class members relied on the 
misrepresentation because “a person who purchases 
a motor vehicle policy to meet the financial 
responsibility requirements of Oregon law does not 
need to read the policy to justifiably rely on its 
provisions”); 350 Ore. at 528 (denying Due Process 
challenge). 
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The Louisiana courts upheld a $242 million 

fraud judgment in favor of a class consisting of 
hundreds of thousands of current and former 
Louisiana smokers.  Scott v. American Tobacco Co., 
36 S. 3d 1046 (La. App. 2009), review denied, 44 So. 
3d 707 (La. 2010), cert. denied sub nom., Philip 
Morris USA, Inc. v. Jackson, 131 S. Ct. 3057 (2011).  
The Louisiana courts upheld the judgment without 
requiring any evidence that absent class members 
relied on the alleged misrepresentations, even 
though in Louisiana the tort of fraud normally 
requires proof of such reliance.  In granting a 
temporary stay of judgment while this Court decided 
whether to review the case, Justice Scalia observed 
that “[t]he extent to which class treatment may 
constitutionally reduce the normal requirements of 
due process is an important question.”  Philip Morris 
USA Inc. v. Scott, 131 S. Ct. 1, 4 (2010) (Scalia, J., as 
Circuit Justice).  Justice Scalia deemed it 
“significantly possible,” were the Court to grant 
review, that it would reverse the Louisiana 
judgment on the basis of the applicant’s Due Process 
claim.  Id. at 4. 

 
This Court ultimately decided not to review 

the above judgments.  This case, which involves an 
even more fundamental and egregious departure 
from traditional judicial procedures than did those, 
provides the Court with a more focused opportunity 
to consider the extent to which the Due Process 
Clause limits the authority of states to significantly 
alter their procedures in the name of increased 
judicial efficiency.  WLF respectfully submits that 
review is warranted to determine the extent to 
which the Due Process Clause imposes limitations 
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on class action litigation in state courts.  Given the 
increasing frequency with which state courts have 
been willing to jettison traditional procedural rules 
in the class action context, review of the egregious 
decision below is particularly warranted.   
 

CONCLUSION 

 For the foregoing reasons, the petition for a 
writ of certiorari should be granted. 

 Respectfully submitted,  
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