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BRIEF OF WASHINGTON LEGAL FOUNDATION
AS AMICUS CURIAE IN SUPPORT OF DEFENDANT-APPELLANT

INTERESTS OF AMICUS CURIAE

The Washington Legal Foundation (WLF) is a

nonprofit public interest law and policy center based

in Washington, D.C., with members and supporters in all

50 States, including many in Massachusetts.  WLF

devotes a substantial portion of its resources to

defending and promoting free enterprise, individual

rights, and a limited and accountable government.  In

particular, WLF has appeared before this Court and

numerous other federal and state courts in cases

raising tort reform issues and has regularly urged

courts to protect defendants against excessive tort

liability by fully enforcing the terms of statutes of

limitations.  See, e.g., Merck & Co. v. Reynolds, 130

S. Ct. 1784 (2010); Rotella v. Wood 528 U.S. 549

(2000); Klehr v. A.O. Smith Corp. 521 U.S. 179 (1997).

WLF is concerned that the Superior Court’s

decision regarding limitations periods, if affirmed by

this Court, would constitute a dramatic change in the

law and would undermine the many salutary purposes

served by statutes of limitations.  Such statutes are

intended to give defendants reasonable repose, thereby

protecting them from being forced to defend stale



claims.

The “separate injury” approach adopted by the

Superior Court would repeatedly restart the limitations

period in personal injury cases as further injury comes

to light.  Because the full extent of personal injury

flowing from an alleged wrong generally will not be

apparent until years after the injury has initially

been discovered, WLF is concerned that the Superior

Court’s approach would create an open-ended time frame,

at odds with the statutory aims of affording defendants

reasonable repose and protecting them and the

litigation process from inefficiency inherent in

permitting pursuit of stale claims.

WLF does not believe that such a dramatic

contraction of statute-of-limitations defenses is

warranted.  Such a contraction would reverberate far

beyond the tobacco industry and would undermine the

numerous interests served by statutes of limitations. 

To the extent that the statute of limitations is in

need of any fine-tuning with respect to personal injury

claims filed by cigarette smokers, WLF believes that

the Massachusetts legislature is the appropriate body

to initiate such a change.

WLF has no direct interest, financial or
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otherwise, in the outcome of this case and thus brings

to the case a perspective that is distinct from that of

any of the parties.  It is filing its brief for the

sole purpose of sharing with the Court its views on

important legal issues.

STATEMENT OF THE CASE

WLF incorporates by reference the Statement of the

Case contained in the brief of Defendant-Appellant

Lorillard Tobacco Co.  WLF briefly summarizes the facts

most relevant to statute of limitations issues.

Plaintiff-Appellee Willie Evans is the executor of

the estate of Marie R. Evans, who died in June 2002,

several months after being diagnosed with small cell

lung cancer.  Ms. Evans’s deposition testimony --

introduced at trial –- indicated that she was born in

1947, began smoking Newport cigarettes at age 13, and

continued to smoke for the remainder of her life.  Ms.

Evans claimed that a significant factor in her decision

to smoke Newports was that Lorillard gave her free

samples of Newports on several occasions starting no

later than when she was age 10 (although she conceded

that she never smoked any of those samples).  At the

2010 trial, Lorillard introduced evidence by which it

sought to prove that 50 years earlier (during the late

3



1950s) it had not provided free samples of Newports to

children anywhere, and certainly not to children in Ms.

Evans’s Boston neighborhood.

Ms. Evans’s family members repeatedly urged her to

quit smoking for health reasons.  She testified,

however, that she became addicted to cigarettes soon

after she started smoking and was therefore unable to

quit smoking for any appreciable period of time despite

several attempts to do so.

Those health concerns became particularly

pronounced after Ms. Evans suffered a heart attack in

1985 at age 38.  Her doctor told her that the heart

attack was likely related to her smoking and that she

risked significant future health problems if she did

not quit smoking.  Although by at least 1985, if not

earlier, Ms. Evans was aware that her smoking was

endangering her health, she continued to smoke because,

she alleged, she was unable to overcome her addiction.

Willie Evans filed this lawsuit on behalf of his

mother’s estate in 2004.  The suit was filed within

three years of Ms. Evans’s lung-cancer diagnosis but 20

years after she learned (or, at the very least, had

strong reason to suspect) that smoking Newports had

caused her serious injury (i.e., her heart attack).

4



Lorillard affirmatively pleaded as a defense the

three-year limitations period established by Massachu-

setts law.  See G.L. c. 260, § 2A.  Following the

jury’s verdict, Lorillard filed a motion for judgment

notwithstanding the verdict, asserting that judgment

should be entered in its favor because, inter alia,

Plaintiff’s claims were barred by the applicable

statute of limitations.  The trial court rejected that

assertion, finding that the limitations period did not

begin to run until Ms. Evans was diagnosed with lung

cancer.  The court stated, “Lorillard’s statute of

limitations argument is incorrectly premised on Ms.

Evans’s 1985 heart attack being the incident that

started the statutory period.  As discussed in Evans’s

brief, his claims arise from Ms. Evans’s death

resulting from lung cancer, not the heart attack.” 

Memorandum of Decision and Order dated August 30, 2011,

at 4.  The court entered a judgment awarding damages of

$21 million for pain and suffering, $10 million for Mr.

Evans’s loss of consortium, and $81 million in punitive

damages.

SUMMARY OF ARGUMENT

As this Court has repeatedly recognized, Massa-

chusetts has long adhered to the first-injury rule,

5



whereby a tort action accrues when the plaintiff

initially suffers injury as a result of the defendant’s

misconduct.  See, e.g., Cannon v. Sears, Roebuck & Co.,

374 Mass. 739, 741 (1978).  Accrual may be delayed in

cases in which the plaintiff does not immediately

recognize that he or she has suffered an injury; in

those cases, the limitations period generally begins to

run on “the date when a plaintiff discovers, or any

date when she should reasonably have discovered, that

she has been harmed or may have been harmed by the

defendant’s conduct.”  Bowen v. Eli Lilly & Co., 408

Mass. 204, 205-06 (1990).  Accrual is not delayed

simply because the plaintiff does not yet know the full

extent of her injuries.  As soon as the plaintiff is

aware that she has suffered more than “inappreciable

harm,” the limitations period begins to run, even

though the plaintiff’s injury may become significantly

more severe in later years.  Olsen v. Bell Telephone

Labs., Inc., 388 Mass. 171, 174-76 (1983).  See infra

at 11-16.

The Superior Court held that the first-injury rule

should be deemed inapplicable to this case because Ms.

Evans’s lung cancer was a wholly separate injury from

her heart attack.  Even though both health conditions

6



were likely a direct result of her smoking, and even

though Ms. Evans was as aware of Lorillard’s allegedly

tortious conduct (e.g., the distribution of Newports to

her and other children) in 1985 as she was in 2002, the

Superior Court held that the tort that allegedly

resulted in Ms. Evans’s lung cancer was a separate and

distinct cause of action from the tort that allegedly

resulted in Ms. Evans’s heart attack.

WLF agrees with Lorillard that it would be

inappropriate to allow sympathy for injured plaintiffs

–- whose injuries are often quite severe and who might

be able to convince a jury that others acted wrongfully

toward them –- to lead to wholesale abandonment of the

policy judgments that underlie statutes of limitations. 

WLF writes separately to emphasize its belief that

there is nothing unfair in requiring those in Ms.

Evans’s position to file suit within a finite period of

time after discovering that they have suffered

substantial personal injury and have reason to suspect

that someone else is to blame.

Cases raising statute of limitations issues pose a

conflict between two strong public policies: one favors

granting repose for events that occurred in the distant

past, and the other favors merits-based disposition of

7



legal claims.  Statutes of limitations represent a

pervasive legislative judgment that the right to be

free of stale claims in time comes to prevail over the

right to prosecute them.  United States v. Kubrick, 444

U.S. 109, 117 (1979).  The rule adopted by the Superior

Court upsets that balance significantly.  In order to

defend itself from massive liability, Lorillard is

being required to marshal evidence that none of its

agents acted tortiously toward Ms. Evans more than 50

years ago, a task made very difficult by the passage of

time.  Those difficulties are largely of Ms. Evans’s

creation.  Had she filed suit when she first suffered

substantial smoking-related injury in 1985, Lorillard’s

evidence-gathering difficulties would have been signi-

ficantly reduced.  It is simply not fair to Lorillard’s

employees and stockholders (who are bearing the burden

of the Superior Court judgment even though virtually

none of them had any connection with the company 50

years ago) to require Lorillard to defend claims whose

assertion Evans chose to delay for decades.  See infra

at 19-24.

Precisely because discovering the full extent of

one’s injuries often takes many years, a rule that

resets the clock every time a new injury is discovered

8



would effectively eviscerate the protections afforded

by statutes of limitations.  As currently administered,

the first-injury rule maintains a rough balance between

the conflicting public policies at play in statute of

limitations cases.  At least as important, the first-

injury rule is a “bright-line” rule; it is relatively

easy to determine (by reference to the plaintiff’s

medical records) when the plaintiff first discovered

(or ought to have discovered) that he or she had

suffered an appreciable injury.  In contrast, under the

Superior Court’s separate-and-distinct-injury rule,

there will be endless disputes regarding what

constitutes a separate and distinct injury.  Any

imaginative plaintiffs’ lawyer will have no difficulty

constructing an argument that later-discovered injuries

are sufficiently distinct from earlier physical

injuries to restart the clock under the Superior

Court’s rule.  See infra at 24-28.

Moreover, the first-injury rule, if properly

administered, does not deprive a plaintiff of all

opportunity to receive compensation for the full extent

of her injuries.  Under a separate legal doctrine –-

the single-controversy rule –- a plaintiff is required

to include in a single lawsuit all related claims

9



against the defendant; if he or she fails to do so, a

later suit based on the related claims may be barred. 

See, e.g., Dwight v. Dwight, 371 Mass. 424, 427 (1976). 

As this Court recently explained, however, the single-

controversy rule “was never intended to address the

problem of toxic torts, where a disease may be

manifested years after the exposure.”  Donovan v.

Philip Morris USA, Inc., 455 Mass. 215 (2009).  Thus,

had Ms. Evan filed suit in 1985 following her heart

attack and prevailed on a claim that her injuries were

caused by Lorillard’s tortious conduct, she would have

had a substantial argument that the single-controversy

rule did not bar a later lawsuit based on claims that

the same tortious conduct caused additional injuries

that were undetectable in 1985 (e.g., her lung cancer). 

But Ms. Evans did not file suit in 1985 (despite

knowledge that she had suffered appreciable injury as a

result of smoking cigarettes), and her more-than-two-

decade delay in filing suit significantly prejudiced

Lorillard.  Fairness dictates that Ms. Evans, not

Lorillard, should bear the costs of that delay.  See

infra at 16-18.

10



ARGUMENT

I. MASSACHUSETTS ADHERES TO THE FIRST-INJURY RULE

A. Under Existing Precedent, the Limitations
Period on Ms. Evans’s Claims Began to Run
When She Discovered That She Had Suffered
Appreciable Injury Due to Smoking

Generally speaking, a cause of action accrues

(thereby causing the applicable limitations period to

begin to run) at the time when the wrongful act is

done, i.e., the cause of action is complete with all

its elements (including injury to the plaintiff). 

Hendrickson v. Sears, 365 Mass. 83, 86 (1974).  An

important exception to the general rule of accrual is

the “discovery rule,” which postpones accrual of a

cause of action until “an event or events have occurred

that were reasonably likely to put the plaintiff on

notice that someone may have caused her injury.” 

Bowen, 408 Mass. at 207.1

Under that standard, Ms. Evans’s cause of action

1  The discovery rule was born of a desire to
avoid unfairness to tort victims who are unaware that
they have been injured.  Id. at 205 (“This court has
recognized the unfairness of a rule that holds that the
statute of limitations has run even before a plaintiff
knew or reasonably should have known that she may have
been harmed by the conduct of another.”).  That
rationale has no relevance to this case, of course; Ms.
Evans knew no later than 1985 that smoking Newports had
caused her serious injury.
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against Lorillard accrued no later than 1984.  There is

no dispute that by 1985 she knew that she had incurred

significant smoking-related illness: she suffered a

heart attack at age 38 that her doctor told her was

related to her smoking.  Moreover, given her knowledge

that she was unable to quit smoking because of her

addiction and her recollection that Lorillard had taken

affirmative steps to induce her to smoke even before it

was legal for her to do so, at the very least she had

reason to suspect in 1985 that her injuries may have

been caused by Lorillard’s wrongdoing.  This suit is

thus time-barred by G.L. c. 260, § 2A, which provides

that tort actions and contract actions to recover for

personal injuries “shall be commenced only within three

years next after the cause of action accrues.”

Plaintiff disputes that analysis, asserting that

the only relevant personal injury for purposes of this

suit is Ms. Evans’s lung cancer, which was not

diagnosed until late 2001, less than three years before

suit was filed.  But that assertion cuts against

Massachusetts’s well-established adherence to the

first-injury rule in personal injury cases.  The

discovery of personal injury arising from a defendant’s

wrongdoing starts the limitations period running with

12



respect to all personal injuries arising from the same

wrongdoing, regardless when discovered.

The Court’s case law suggests that Massachusetts

does not apply the first-injury rule to injuries that

(unlike Ms. Evans’s 1985 injuries) are “inappreciable.” 

Olsen, 388 Mass. at 612; Massachusetts Electric Co. v.

Fletcher, Tilton & Whipple, P.C., 394 Mass. 265, 268

(1985); Hendrickson, 365 Mass. at 91.  Such application

could be deemed unduly harsh to plaintiffs who

reasonably elect not to sue to recover inappreciable

damages and later, after the limitations period has

expired, discover that they have incurred more serious

injuries.

For example, the plaintiffs in Donovan were

smokers whose injuries consisted solely of “objectively

observable and identifiable damage to the tissues and

structures of their lungs resulting in a substantially

increased risk of cancer.”   Donovan, 455 Mass. at 221. 

Although the plaintiffs had been diagnosed with no

illness and had suffered no impairment of their normal

activities, the Court determined that this injury was

sufficient to render actionable the plaintiffs’ claims

against a cigarette company.  The Court held that the

plaintiffs could seek recovery of reasonably-incurred

13



“medical expenses for diagnostic LDCT scans to deter-

mine the onset of cancer at the earliest practicable

time for the purpose of maximizing the effective

treatment of the disease.”  Id. at 224.  The injuries

suffered by the Donovan plaintiffs were undoubtedly

quite modest in scope.  Accordingly, similarly situated

smokers might very reasonably choose to forgo the

possibility of a modest recovery in order to avoid the

time and expense commitment that any lawsuit entails. 

If one of those smokers later developed lung cancer, it

likely would be deemed unduly harsh to rule that his

cancer-related claims were time-barred simply because

he passed up an opportunity to assert a medical

monitoring claim of which he had been aware.

The smoking-related injuries that Ms. Evans

suffered in 1984 were far from inappreciable, however. 

Her 1985 heart attack (at age 38) resulted in extensive

hospitalization, caused considerable pain and

suffering, and prompted her physician to advise her to

quit smoking in order to avoid future adverse health

consequences.  Under those circumstances, there was no

unfairness in putting her to a choice: initiate tort

proceedings against Lorillard within three years or

else be barred from seeking to hold Lorillard

14



responsible for past or future damages.2  Because she

failed to file suit against Lorillard by 1988, G.L. c.

260, § 2A bars any claims that her lung cancer was

caused by the same Lorillard misconduct.

Nor is it relevant to the statute-of-limitations

analysis that Plaintiff seeks recovery based on Ms.

Evans’s lung cancer rather than her heart ailments. 

Massachusetts does not recognize a “right” to be free

of lung cancer that is separate and distinct from the

“right” to be free of other serious physical injuries. 

Rather, when a defendant engages in a single (allegedly

tortious) course of conduct, that course of conduct can

be the foundation for but one claim for personal injury

damages -– even though, as often occurs, a variety of

distinct personal injuries may arise over a lengthy

2  The Massachusetts rule is in accord with the
rule followed by most other jurisdictions:

Generally, there is a single, indivisible cause of
action for all injuries arising from the same
tortious conduct, even though the ultimate damage
or injury is unknown or unpredictable.  This
general principle is intended to promote finality
and efficiency in litigation by requiring
plaintiffs to recover all potential damages in one
suit.  Thus, subsequently discovered injuries do
not cause the limitations period to recommence
when these injuries are attributed to the same
source.

63B Am. Jur. 2d Products Liability § 1454 (2012).
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period of time.

B. Applying the First-Injury Rule Does Not
Deprive Tort Claimants of the Opportunity to
Seek Recovery for Their Injuries

Mr. Evans asserts that if the first-injury rule is

applied in cases of this sort, individuals will be

deprived of all opportunity to obtain full compensation

in toxic tort cases, in which diseases often are not

manifested for many years after exposure to a hazardous

substance.  He argues that application of the first-

injury rule would deprive his mother of any opportunity

to recover the substantial damages incurred as a result

of her lung cancer.

That argument conflates the first-injury rule

(which applies solely to statute-of-limitations issues)

with a largely separate legal doctrine: the single-

controversy rule.  Under the latter rule, a plaintiff

is required to include in a single lawsuit all related

claims against the defendant; if he or she fails to do

so, a subsequent suit based on the related claims may

be barred.  See, e.g., Dwight, 371 Mass. at 427.  In

other words, the rule is relevant, if at all, only in

cases in which a plaintiff seeks to file a second

lawsuit, not to cases, as here, in which the plaintiff

is seeking to excuse the delayed filing of an initial

16



lawsuit.

Moreover, this Court has made clear that the

single-controversy rule is, at most, of limited

applicability in toxic tort cases.  Donovan, 455 Mass.

at 227.  After recognizing in Donovan the right of

certain smokers to seek tort damages from cigarette

manufacturers for the cost of medical tests designed to

detect lung cancer in its early stages, the Court

addressed whether the single-controversy rule “would

bar a future action for damages in the event a

plaintiff subsequently contracts cancer.”  Id.  The

Court concluded that the rule would not bar such an

action because it “was never intended to address the

problem of toxic torts, where a disease may be

manifested years after the exposure.”  Id.3

Donovan suggests that had Ms. Evans successfully

sued Lorillard in 1985 for having tortiously caused her

heart ailment, the single-controversy rule would not

3  The Court went on to explain that applying the
single-controversy rule in the context of toxic torts
would work against the financial interests of both
plaintiffs and defendants.  Applying the rule would
discourage potential cancer victims from seeking early
detection (and treatment) of illness, thereby
increasing the likelihood that both plaintiffs and
defendants would face “the far more serious
consequence” that the cancer would “later manifest
itself in a more advanced stage.”  Id.

17



have interfered with her right to sue Lorillard at a

later date for damages related to her lung cancer.  As

the Court explained, invoking the single-controversy

rule in such circumstances “makes no sense,” id.,

because the lung cancer did not manifest itself until

several decades after Ms. Evans’ heart attack. 

Accordingly, Ms. Evans most likely could have preserved

her ability to recover all smoking-related damages had

she filed suit against Lorillard by 1988.  Such a suit

would, of course, have permitted Lorillard to avoid

prejudice by beginning preparation of its defense at a

time when the facts were significantly fresher. 

Because a successful 1988 suit against Lorillard would

likely have preserved the right to file a second suit

when Ms. Evans developed lung cancer years later, Mr.

Evans should not be heard to complain that application

of the first-injury rule to this case would work an

injustice.

II. ADHERENCE TO THE FIRST-INJURY RULE ENSURES THE
PROPER BALANCE BETWEEN COMPETING POLICY
CONSIDERATIONS

Mr. Evans asks this Court to ignore established

Massachusetts case law and to abandon the first-injury

rule because (he asserts) its application to his case

would be illogical and unfair.  WLF agrees with
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Lorillard that it would be inappropriate for this Court

to disregard well-established Massachusetts law out of

sympathy for Ms. Evans’s plight.  Lorillard’s brief

explains how its position is fully supported by

Massachusetts case law.  WLF writes separately to

emphasize its belief that there is nothing illogical or

unfair in requiring those in Ms. Evans’s position to

file suit within a finite period of time after discov-

ering that they have suffered substantial personal

injury and have reason to suspect that someone else is

to blame.

A. Statute of Limitations Issues Require Courts
to Balance Defendants’ Interests in Repose
and Plaintiffs’ Interests in Merits-Based
Determinations

Cases raising statute of limitations issues pose a

conflict between two strong public policies –- one

favors merits-based disposition of legal claims, and

the other favors granting repose for events that

occurred in the distant past.  Statutes of limitations

represent “society’s considered, although often far

from perfect, compromise” between those two public

policies:  “a plaintiff’s need to remediate wrongs and

society’s need for closure and forward movement.”  Doe

v. Harbor Schools, Inc., 446 Mass. 245, 256 (2006). 

The Court has warned against allowing sympathy for
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injured parties to “skew the limitations balance

decidedly in favor of plaintiffs.”  Id.

Statutes of limitations represent a pervasive

legislative judgment that the right to be free of stale

claims in time comes to prevail over the right to

prosecute them.  United States v. Kubrick, 444 U.S.

109, 117 (1979).  The fundamental purpose of statutes

of limitations is to “promote repose by giving security

and stability to human affairs.”  Franklin v. Albert,

381 Mass. 611, 618 (1980)(quoting Wood v. Carpenter,

101 U.S. 135, 139 (1879)).  In addition, “limitations

statutes encourage plaintiffs to bring actions within

prescribed deadlines while evidence is fresh and

available.”  Id.  Mr. Evans insists that any

application of the statute of limitations that denies

him an opportunity to have all of his claims decided on

the merits is fundamentally unfair.  But what Mr. Evans

is asking is that the courts abandon all efforts to

balance the competing public policy.  If the “rule” to

be adopted is that all personal injury claims are to be

decided on the merits so long as they are asserted

within three years after the plaintiff first learns of

the specific injury in question –- regardless whether

many years have elapsed following the defendant’s

20



alleged wrongdoing and regardless whether the plaintiff

has neglected an earlier opportunity to recover

substantial personal injury damages based on that same

wrongdoing –- then the underlying rationale must be

that an injured plaintiff always prevails on statute-

of-limitations issues.  Such a rule does not comport

with this Court’s understanding of the balance to be

struck.

Statutes of limitations have been recognized by

legal systems for thousands of years.  Ancient Hebrew

law, Roman law, and early German and English law all

recognized the importance of calling a halt to legal

responsibility for most wrongs after some period of

time.  See David G. Owen, Special Defenses in Modern

Products Liability Law, 70 Mo. L. Rev. 1, 25 (2005). 

Statutes of limitations “are found and approved in all

systems of enlightened jurisprudence.”  Wood, 101 U.S.

at 139.  In particular, there is simply too great a

possibility that the passage of a lengthy period of

time following alleged wrongdoing will prejudice a

defendant’s ability to present a meritorious defense.4 

4  A defendant need not, of course, demonstrate
prejudice in order to invoke a statute of limitations.
That Lorillard was prejudiced by the multi-decade delay
in filing this suit is nonetheless readily apparent. 
Ms. Evans raised an explosive claim against Lorillard:
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The line initially drawn by both Massachusetts law

and the common law was somewhat harsh on a plaintiff. 

The clock started running on any applicable limitations

period as soon as a potential plaintiff was injured by

a wrongful act, regardless whether the plaintiff was

aware of the injury.  See, e.g., Capucci v. Barone, 266

Mass. 578, 581 (1929).  By the mid-twentieth century,

courts and legislatures came to recognize that the

general rule could be unfair to plaintiffs who did not

discover -– and had no reasonable means of discovering

–- that they had been injured until after the generally

applicable limitations period had expired.  Thus was

born the “discovery rule” exception to the general

rule:  it postpones accrual of a cause of action (at

least in many instances) until the plaintiff discovers,

or has reason to discover, the cause of action.  But

while Massachusetts courts have adopted the discovery

rule in a variety of contexts, they have steadfastly

that in the 1950s Lorillard sought to persuade children
in her largely African-American neighborhood to smoke
Newports by repeatedly handing out free samples of
Newports to Ms. Evans and other children.  Lorillard
denied the claim, but the evidence it submitted was
insufficient to persuade the judge and jury, and Ms.
Evans’s claim likely contributed significantly to the
enormous size of the judgment.  Lorillard undoubtedly
could have gathered such 1950s-era evidence more easily
had it learned of its need to do so in 1985 rather than
several decades later.
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recognized the fairness of requiring the plaintiff to

file suit once he has reason to recognize that he has

suffered “appreciable” injury, even when (as almost

always will be the case) he is not yet aware of the

full extent of his injuries.  “The plaintiffs need not

know the full extent of the injury before the statute

begins to run.”  Bowen, 408 Mass. at 207.  “The

important point is that the statute of limitations

starts to run when an event or events have occurred

that were reasonably likely to put the plaintiff on

notice that someone may have caused her injury.”  Id. 

If, as Mr. Evans contends, each new injury restarts the

statute of limitations, then the fundamental premise of

the discovery rule -– that even the suspicion that a

potential plaintiff has been injured by wrongdoing

irrevocably starts the clock running –- will have been

abandoned.

As the New Hampshire Supreme Court has observed,

in defending application of the first-injury rule:

Tolling the statute of limitations until the
totality of [the plaintiff’s] injury is manifested
is the means by which he suggests that the
possibility of his recovery be preserved.  In
contrast, the defendants’ interest is in putting
to rest any claim the plaintiff may have within a
finite period of time.  Taken to its logical
extreme, the proposed extension of the discovery
rule could lead to accrual of a cause of action
fifty years after the precipitating event.  Such a
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delay, in cases such as this, would be far more
burdensome than in normal situations in which the
discovery rule is applied.  We believe that the
potential burden on defendants outweighs the
interest of plaintiffs in full recovery for their
injuries.

Rowe v. John Deere, 130 N.H. 18, 23 (1987).

B. The First-Injury Rule Both Ensures Balance
and Provides an Easy-to-Administer Bright-
Line Test

Precisely because discovering the full extent of

one’s injuries often takes many years, a rule that

resets the clock every time a new injury is discovered

would effectively eviscerate the protections afforded

by the statute of limitations.  So long as the

plaintiff remains alive, the very real possibility

would exist that he would suffer a new injury that is

traceable to the long-ago wrongdoing, and thus the

alleged wrongdoer would lose all possibility of repose. 

The discovery rule already swings the balance decidedly

in favor of plaintiffs by delaying accrual until the

first substantial injury has been identified; by

eliminating all possibility of repose, the rule adopted

by the Superior Court abandons any semblance of a

balancing of rights.   

The first-injury rule does, in some instances,

prevent a plaintiff from having a potentially

meritorious claim heard on the merits.  But such claims
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will be barred only in those instances in which the

plaintiff: (1) knew that (s)he had suffered an

appreciable injury; (2) was on notice that someone else

caused the injury; (3) failed to file suit within three

years thereafter; and (4) later suffered a new,

appreciable injury arising from the same misconduct. 

This Court has “recognize[d] the principle that a

plaintiff should be put on notice [of injury] before

his claim is barred.”  Franklin, 381 Mass. at 619.5 

The first-injury rule complies fully with that

principle; it bars claims only in those instances in

which a potential plaintiff knew of her appreciable

injury and potential claims yet voluntarily elected not

to pursue the claims.  It maintains the Court’s sought-

after “balance” (between the conflicting public

policies at play in statute of limitations cases) by

barring such claims while simultaneously maintaining

for an indefinite period of years the potential

liability of wrongdoers whose victims have not yet

developed any symptoms of injury.

At least as important, the first-injury rule is a

5  Franklin “extend[ed] this principle to medical
malpractice actions” and held that “these causes of
action accrue when the plaintiff learns, or reasonably
should have learned, that he has been harmed by the
defendant’s conduct.”  Id.
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bright-line rule; it is relatively easy to determine

(by reference to the plaintiff’s medical records) when

the plaintiff first discovered (or ought to have

discovered) that he or she suffered an injury.  In

contrast, under the Superior Court’s separate-and-

distinct-injury rule, there will be endless disputes

regarding what constitutes a separate and distinct

injury.  Any imaginative plaintiffs’ lawyer will have

no difficulty constructing an argument that later-

discovered injuries are sufficiently distinct from

earlier physical injuries to re-start the clock under

the Superior Court’s rule.

The facts of Koe v. Mercer, 450 Mass. 97 (2007),

well illustrate the difficulties in implementing a

separate-and-distinct-injury rule.  The Court held that

sexual abuse claims against a church elder, filed more

than 20 years after the alleged abuse and more than

three years after the plaintiff discovered that he was

suffering from “post-traumatic stress disorder,” were

barred by the applicable three-year limitations period. 

Id. at 102-06.  But what if after another 20 years, a

psychiatrist were to testify that the plaintiff had

(for the first time) developed clinical depression and

that the depression was caused by the sexual abuse? 
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Under the Superior Court’s rule, a new lawsuit by the

plaintiff would be timely if he could demonstrate that

clinical depression is a separate-and-distinct injury

from post-traumatic stress syndrome, an issue the

parties are likely to contest strongly.

Similarly, Mass. Electric involved a legal

malpractice claim arising from a law firm’s improper

conduct while representing the plaintiff, which had

been sued in a personal injury matter.  That represen-

tation gave rise to a subrogation claim against the

plaintiff by an insurer.  The Court held that the

plaintiff’s claim against the law firm was time-barred

because it was asserted more than three years after the

insurer filed its subrogation claim.  Mass Electric,

394 Mass. at 391-92.  But what if another insurer had

later filed a second subrogation claim against the

plaintiff?  Under the Superior Court’s rule, the

plaintiff could prevail on the statute-of-limitations

issue by arguing that payments on the second

subrogation claim constituted a “new” injury -– but

only if the court determined that the injury was

separate and distinct from the earlier, time-barred

subrogation claim arising from the same acts of legal

malpractice.  This Court can avoid creating such
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disputes by adhering to the first-injury rule, a

bright-line rule that is easily administered.

Rules adopted by the courts governing limitations

periods operate across-the-board to all types of

personal injury actions.  Any rules adopted in this

case will apply to the broad range of product liability

actions.  Accordingly, it would be inappropriate for

the Court to fashion special rules designed to meet

conditions arguably unique to tobacco liability cases.  

If there is a need to fashion such special rules, the

Massachusetts legislature is far better positioned than

the courts to accomplish the task.  Moreover, should it

choose to act, the legislature would be far better

positioned than is this Court to engage in the detailed

line-drawing that would be necessary to avoid confusion

regarding when a personal injury should be deemed

“separate and distinct” from personal injuries that

arose earlier and that were a product of the same

alleged wrongdoing.
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CONCLUSION

Amicus curiae Washington Legal Foundation

respectfully requests that the judgment of the Superior

Court be reversed and that the case be dismissed as

time-barred.

Respectfully submitted,

 /s/ Donald R. Pinto, Jr. 
Richard A. Samp Donald R. Pinto, Jr.
Washington Legal Found.   (BBO # 548421)
2009 Mass. Ave., NW Rackeman Sawyer & Brewster
Washington, DC 20036 160 Federal Street
202-588-0302 Boston, MA 02110-1700

June 8, 2012
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