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INTEREST OF AMICUS CURIAE1 
 
 The Washington Legal Foundation (WLF) is a public interest law and policy 

center headquartered in Washington D.C., with supporters in all 50 States, 

including Virginia.  WLF devotes a substantial portion of its resources to 

defending and promoting free enterprise, individual rights, and a limited and 

accountable government.  In particular, WLF has appeared before this and 

numerous other state and federal courts to promote the First Amendment rights of 

the business community.  While WLF believes that the Government has an 

importantly role to play in ensuring that commercial speakers do not provide false 

or misleading information to consumers, WLF has consistently opposed 

Government efforts to censor or otherwise prevent consumers from hearing 

truthful commercial speech.  See, e.g., Nike, Inc. v. Kasky, 539 U.S. 654 (2003); 

Thompson v. W. States Med. Ctr., 535 U.S. 357 (2002). 

 WLF supports each of the arguments made by Plaintiffs-Appellants, but 

writes separately to emphasize that the Supreme Court’s recent opinion in Sorrell 

v. IMS Health Inc., 131 S. Ct. 2653 (2011), resolves the question of the applicable 

standard of review in this case.  Sorrell made clear that where, as here, a law 

                                                 
1 Pursuant to Federal Rule of Appellate Procedure 29(c), WLF states that no 

counsel for any party authored this brief in whole or in part, and that no person or 
entity, other than WLF and its counsel, made a monetary contribution intended to 
fund the preparation and submission of this brief.  All parties to this dispute have 
consented to the filing of this brief. 
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restricts truthful, non-misleading commercial speech on the basis of its content and 

the identity of its speaker, that law must be subjected to heightened judicial 

scrutiny.  Sorrell also made clear that content and speaker-based restrictions on 

commercial speech will fail heightened scrutiny in the ordinary case. 

 Although WLF believes that Virginia’s advertising ban constitutes a content 

and speaker-based restriction subject to strict scrutiny, the ban also fails to satisfy 

the constitutional hurdle established by the Supreme Court in Cent. Hudson Gas & 

Elec. Corp. v. Pub. Serv. Comm’n, 447 U.S. 557 (1980).  Even applying the 

intermediate level of scrutiny of Central Hudson, the district court’s application of 

the third prong of that test was so watered down and deferential to the Government 

that it rendered that prong essentially meaningless.  Such an approach marks a 

fundamental shift away from the Supreme Court’s precedent and severely weakens 

the protections afforded to commercial speakers by the First Amendment. 

 
STATEMENT OF THE CASE 

 
 The Virginia Department of Alcohol and Beverage Control (“ABC 

Department”) is responsible for regulating the sale and distribution of alcoholic 

beverages inside the Commonwealth of Virginia.  The Alcoholic Beverage Control 

Board (“ABC Board”) promulgates regulations regarding the sale and distribution 

of alcoholic beverages.  See Va. Code § 4.1-111.  The ABC Board enacted 3 VAC 

§ 5-20-40 (B)(3) (the “alcohol advertising ban”), which essentially prohibits the 
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advertising of alcohol brands in all “college student publications.”  It provides in 

relevant part: 

Advertisements of beer, wine and mixed beverages are not allowed in 
college student publications unless in reference to a dining establishment, 
except as provided below. 
. . . . 
 
Advertising of beer, wine and mixed beverages by a dining establishment 
in college student publications shall not contain any reference to particular 
brands or prices and shall be limited only to the use of the following words:  
“A.B.C. on-premises,” “beer,” “wine,” “mixed beverages,” “cocktails,” or 
any combination of these words . . . . 

 
3 VAC § 5-20-40 (B)(3)(2008).  The alcohol advertising ban was last amended on 

March 5, 2010 and is now codified at 3 VAC § 5-20-40 (A).  As amended, it now 

provides:  

Advertisements of alcoholic beverages are not allowed in college student 
publications unless in reference to a dining establishment, except as 
provided below.  A “College student publication” is defined as any college 
or university publication that is prepared, edited, or published primarily by 
students at such institution, is sanctioned as a curricular or extra-curricular 
activity by such institutions and which is distributed or intended to be 
distributed primarily to persons under 21 years of age. 

 
3 VAC § 5-20-40 (A )(2010). 

Plaintiffs are non-profit corporations who own student-run newspapers.  J.A. 

463, 476.  Plaintiff Educational Media Company at Virginia Tech owns the 

Collegiate Times, a student-run newspaper at the Virginia Polytechnic Institute and 

State University.  Id. at 463.  Plaintiff The Cavalier Daily, Inc. owns The Cavalier 

Daily, a student-run newspaper at the University of Virginia.  Id. at 476.  Both the 
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Collegiate Times and The Cavalier Daily are distributed free of charge on college 

campuses and in surrounding communities.  Id. at 464, 477.  The majority of 

readers of both newspapers are twenty-one years of age or older, and thus are 

legally permitted to purchase alcoholic beverages.  Id. at 464, 470-71, 480. 

The newspapers’ annual budgets consist almost entirely of advertising 

revenue.  Id. at 464, 477.  As a result of the alcohol advertising ban, Plaintiffs have 

been forced to turn away potential revenue from those businesses who desire to 

advertise alcoholic beverages.  Id.  These same businesses are able to advertise in 

competing, non-student publications.  Id. at 465, 478.  Each plaintiff estimates a 

loss of approximately $30,000 per year in advertising revenue resulting from the 

alcohol advertising ban.  Id. at 465, 477. 

In 2006, Plaintiffs filed suit in the U.S. District Court for the Eastern District 

of Virginia against the ABC Board, challenging the alcohol advertising ban as 

unconstitutional, both on its face and as applied.  Id. at 1.  Ruling on cross-motions 

for summary judgment, the district court found the regulation to be facially 

unconstitutional under Central Hudson by failing to directly and materially 

advance a substantial governmental interest.  Id. at 68, 104.  Because the district 

court found the regulation to be constitutionally defective on its face, it had no 

need to consider Plaintiffs’ as-applied challenge.   

On appeal, a divided panel of the Fourth Circuit reversed, holding that 
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Virginia’s advertising ban satisfies the four-pronged test of Central Hudson.  See 

Educ. Media Co. at Va. Tech v. Swecker, 602 F.3d 583 (4th Cir. 2010).  While both 

the majority and dissent agreed that the first two prongs of Central Hudson were 

satisfied, the opinions differed markedly with respect to the third and fourth 

prongs.  The Fourth Circuit thus reversed the district court’s grant of summary 

judgment and remanded the case for further proceedings consistent with its 

opinion.  Id. at 587, 591.                  

 On remand, the district court considered cross-motions for summary 

judgment on Plaintiffs’ remaining challenges.  J.A. 593-602.  Considering the 

specific impact of the advertising ban as applied to Plaintiffs in light of the Fourth 

Circuit’s precedent in the case, the district court concluded that Defendants 

satisfied their burden under Central Hudson (as implemented by the Fourth 

Circuit).  Id.  In addition, the district court also considered whether, both on its face 

and as applied, the advertising ban should be subject to strict scrutiny because it 

discriminates against a narrow segment of the media.  Ultimately, the district court 

concluded that it could not “accept Plaintiffs’ invitation to ignore binding Supreme 

Court and Fourth Circuit precedent, including that which constitutes the law of the 

case.”  Id.  at 589.  According to the district court’s analysis, “[n]either the 

undisputed facts nor the law” would permit it to find that the advertising ban 

discriminates against a narrow segment of the media in a manner that would 
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require the application of strict scrutiny.  Id.  Accordingly, the district court 

granted judgment in favor of Defendants.  Id. at 602.      

 
SUMMARY OF ARGUMENT 

 
 Alcohol manufacturers and distributers “have an interest in conveying 

truthful information about their products to adults, and adults have a corresponding 

interest in receiving truthful information” about those products.  Lorillard Tobacco 

Co. v. Reilly, 533 U.S. 525, 564 (2001).  Nevertheless, the Commonwealth of 

Virginia has adopted a legal and regulatory framework that restricts, on the basis of 

message content and speaker identity, the dissemination of such truthful 

information.  This scheme directly runs afoul of the Supreme Court’s most recent 

commercial speech precedent in Sorrell v. IMS Health, Inc., which clarifies that 

restrictions on truthful speech that discriminate based on content or speaker are 

presumptively invalid, whether those restrictions impose burdens on political 

speech, commercial speech, or any other kind of speech.  131 S. Ct. at 2659-67. 

 The result below also significantly waters down the third prong of the 

Central Hudson test in significant ways.  In attempting to justify the alcohol 

advertising ban below, the Government failed altogether to establish the degree to 

which the challenged regulation would actually curb underage college drinking, let 

alone whether any effect would be material or significant.  But the Government's 

unsupported assertion of a link between an advertising restriction and demand, 
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standing alone, cannot possibly satisfy its burden under Central Hudson to show 

that a restriction “directly advances” its interest and does so “to a material degree.”  

Thus, in applying Central Hudson, the district court’s application of the third 

prong of that test was so watered down and deferential to the Government that it 

rendered that prong essentially meaningless.  Such an approach marks a 

fundamental shift away from the Supreme Court’s precedent and severely weakens 

the protections afforded to commercial speakers by the First Amendment. 

ARGUMENT 
 
I. THE SUPREME COURT HAS CLARIFIED THAT VIRGINIA’S 

CONTENT AND SPEAKER-BASED BURDENS ON TRUTHFUL 
COMMERCIAL SPEECH VIOLATE THE CONSTITUTION.  

 
A. The Court’s Prior Opinion In This Case Was Issued Without The 

Benefit Of Sorrell v. IMS Health Inc., Thereby Triggering An 
Exception To The-Law-Of-The-Case Doctrine. 

 
  As articulated by the Supreme Court, the law of the case “merely 

expresses the practice of courts generally to refuse to reopen what has been 

decided, [and is] not a limit to their power.”  Messinger v. Anderson, 225 U.S. 436, 

444 (1912).  This doctrine “posits that when a court decides upon a rule of law, 

that decision should continue to govern the same issues in subsequent stages in the 

same case.”  Christianson v. Colt Indus. Operating Corp., 486 U.S. 800, 816 

(1988).  Such a practice understandably “promotes the finality and efficiency of the 

judicial process.”  Id.  
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In granting summary judgment in favor of Defendants on remand below, the 

district court invoked the law-of-the-case doctrine by concluding that it could not 

“accept Plaintiffs’ invitation to ignore binding Supreme Court and Fourth Circuit 

precedent, including that which constitutes the law of the case.”  J.A. 589.  That 

conclusion is curious, especially given the fact that this Court applied Central 

Hudson solely to Plaintiffs’ facial challenge—and expressly reserved ruling on (1) 

whether the alcohol advertising ban is subject to strict scrutiny for 

unconstitutionally discriminating against a particular segment of the media and (2) 

whether, as applied, the advertising ban runs afoul of the Central Hudson test.  See 

Educ. Media Co. at Va. Tech, 602 F.3d at 588 n.2. 

 Even where it does apply, the law of the case is not absolute.  See, e.g. CNF 

Constructors, Inc. v. Donohoe Constr. Co., 57 F.3d 395, 402 n.1 (4th Cir. 1995) 

(acknowledging that “the law of the case doctrine is discretionary and not 

mandatory”); Sejman v. Warner-Lambert Co., Inc., 845 F.2d 66, 68-69 (4th Cir. 

1988) ( “The law of the case doctrine is not an ‘inexorable command’ but rather a 

prudent judicial response to the public policy favoring an end to litigation.”) (citing 

White v. Murtha, 377 F.2d 428 (5th Cir. 1967)).  Indeed, the law of the case “does 

not and cannot limit the power of a court to reconsider an earlier ruling.  The 

ultimate power of the federal courts, at all levels, is to reach the correct judgment 

under law.”  Am. Canoe Ass’n v. Murphy Farms, Inc., 326 F.3d 505, 515 (4th Cir. 
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2003).   

 In this circuit, when a decision of an appellate court establishes the law of 

the case, that holding “must be followed in all subsequent proceedings in the same 

case in the trial court or on a later appeal . . . unless:  (1) a subsequent trial 

produces substantially different evidence, (2) controlling authority has since made 

a contrary decision of law applicable to the issue, or (3) the prior decision was 

clearly erroneous and would work manifest injustice.”  Sejman, 845 F.2d at 69 

(quoting Great W. Tel. Co. v. Burnham, 162 U.S. 339, 344 (1896)) (emphasis 

added).  The second exception applies in this case.   

 On April 9, 2010, this Court issued its opinion reversing the judgment of the 

district court and upholding the alcohol advertising ban against a facial 

constitutional challenge.  In subsequently upholding the advertising ban against an 

as-applied challenge, the district court’s order on remand either cites to or 

references this Court’s prior opinion over twenty times.  But that opinion was 

issued without the benefit of the U.S. Supreme Court’s decision in Sorrell, which 

was handed down on June 23, 2011.  Under the law of this circuit, Sorrell clearly 

constitutes “controlling authority [that] has since made a contrary decision of law 

applicable to the issue” in this case.  Sejman, 845 F.2d at 69.  Accordingly, this 

Court should reverse its earlier First Amendment analysis of Virginia’s alcohol 

advertising ban in light of intervening Supreme Court authority that renders 
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untenable the very kind of content and speaker-based burdens on truthful speech 

imposed by the alcohol advertising ban at issue here.  See, e.g, United States v. 

Lentz, 524 F.3d 501, 528 (4th Cir. 2008) (agreeing with the need to revisit a 

previously decided issue in the same case in light of intervening contrary 

authority); United States v. Blue, 85 Fed. Appx. 905, 906 (4th Cir. 2004) (same). 

B. Sorrell Clarifies That Content And Speaker-Based Burdens On 
Truthful Commercial Speech Are Presumptively 
Unconstitutional. 

 
1. Prohibitions on truthful commercial speech that 

discriminate based on content or speaker are subject to 
heightened scrutiny. 

 
 The Vermont law struck down in Sorrell imposed content and speaker-based 

burdens on truthful speech concerning prescription drugs.  131 S. Ct. at 2663-64.  

These burdens, the Court concluded, “justif[ied] application of heightened 

scrutiny.” Id. at 2667.  “Heightened scrutiny” requires more than mere application 

of the Central Hudson commercial speech test; indeed, such content and speaker-

based burdens are forbidden absent a persuasive “neutral justification” by the 

Government for the discriminatory treatment.  Sorrell thus clarifies that restrictions 

on truthful speech that discriminate based on content or speaker are presumptively 

invalid, whether those restrictions impose burdens on political speech, commercial 

speech, or any other kind of speech. 

 “[A]bove all else, the First Amendment means that government has no 
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power to restrict expression because of its message, its ideas, its subject matter, or 

its content.”  Police Dep’t of Chi. v. Mosley, 408 U.S. 92, 95 (1972).  As the 

Supreme Court explained in Sorrell, the First Amendment is premised on the belief 

“that ‘information is not in itself harmful, that people will perceive their own best 

interests if only they are well enough informed, and that the best means to that end 

is to open the channels of communication rather than to close them.’”  131 S. Ct. at 

2671 (quoting Va. State Bd. of Pharmacy v. Va. Citizens Consumer Council, Inc., 

425 U.S. 748, 770 (1976)).  Nor may the Government restrict the expression of 

certain speakers, because “[s]peech restrictions based on the identity of the speaker 

are all too often simply a means to control content.”  Citizens United v. FEC, 130 

S. Ct. 876, 899 (2010).  In other words, “[t]he First Amendment protects speech 

and speaker,” demanding “heightened scrutiny” whenever the Government 

discriminates against either.  Sorrell, 131 S. Ct. at 2664 (“strict scrutiny applies to 

regulations reflecting ‘aversion’ to what disfavored speakers have to say”) (quoting 

Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 658 (1994)). 

 To avoid this heightened scrutiny for a “selective ban” on certain speech, the 

Government must proffer a “neutral justification” unrelated to the message 

conveyed.  City of Cincinnati v. Discovery Network, Inc., 507 U.S. 410, 429-30 

(1993).  And several alleged “neutral” justifications are per se invalid.  For 

instance, the Government may not rely on the “justification” that the speaker’s 
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expression is “uttered for a profit.”  Bd. of Trs. of State Univ. of N.Y. v. Fox, 492 

U.S. 469, 482 (1989).  “While the burdened speech results form an economic 

motive, so too does a great deal of vital expression.”  Sorrell, 131 S. Ct. at 2665.  

Nor may the Government justify a ban on a message simply because, in its view, 

the message will adversely affect its audience.  Id. at 2670-71 (“[T]he fear that 

people would make bad decisions if given truthful information cannot justify 

content-based burdens on speech.”) (internal quotation marks omitted).                     

 “The right of citizens to inquire, to hear, to speak, and to use information to 

reach consensus is a precondition to enlightened self-government.”  Citizens 

United, 130 S. Ct. at 898.  Importantly, Sorrell holds that “[c]ommerical speech is 

no exception” to these principles.  Id. at 2664.  After all, “[a] consumer’s concern 

for the free flow of commercial speech often may be far keener than his concern 

for urgent political dialogue.”  Id. (internal quotation marks omitted).  

Accordingly, “strict scrutiny,” should apply to content and speaker-based burdens 

on truthful commercial speech when the Government bases those burdens on “a 

difference of opinion” with the message conveyed, rather than on any “neutral 

justification.”  Id. at 2664, 2672. 

 Of course, “heightened judicial scrutiny” under such circumstances makes 

sense.  Id. at 2664.  Content and speaker-based bans on truthful commercial speech 

bear absolutely no relation to the underlying rationale for giving the Government 
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more leniency to regulate that kind of speech.  The “typical” neutral justification 

for “why commercial speech can be subject to greater governmental regulation 

than noncommercial speech” is the concern for fraudulent or misleading statements 

in commercial transactions.  Discovery Network, 507 U.S. at 426.  But where the 

Government “nowhere contends that [the commercial speech] is false or 

misleading within the meaning of th[e] Court’s First Amendment precedents,” this 

allegedly neutral justification for avoiding strict scrutiny falls away.  Sorrell, 131 

S. Ct. at 2672. 

 Even before Sorrell, the Supreme Court had held that “the First Amendment 

imposes . . . a ‘content discrimination’ limitation upon a State’s prohibition of 

proscribable speech,” such as obscenity or defamation.  R.A.V. v. City of St. Paul, 

505 U.S. 377, 387 (1992).  Thus, while the Government may freely ban all 

“fighting words,” strict scrutiny applies to a content-based ban on only those 

“fighting words” that  invoke anger on the basis of “race” or “religion” rather than 

“political affiliation” or “union membership.”  Id. at 391.  (“The First Amendment 

does not permit [the Government] to impose special prohibitions on those speakers 

who express views on disfavored subjects.”). 

 Sorrell conclusively establishes that this same rule applies even to 

commercial speech.  While the Government is free to enact commercial-speech 

regulations under Central Hudson, strict scrutiny applies when the Government 
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fails to give a neutral justification for a content-based ban that prohibits the 

conveying of certain information only in marketing or advertising, but not in, for 

example, “educational communications.”  Sorrell, 131 S. Ct. at 2663.  Any other 

rule would inexplicably apply less demanding First Amendment scrutiny to direct 

restrictions on speech than to statutes that impose substantial burdens on speech. 

2. Content-based prohibitions are equally invalid under the 
traditional Central Hudson test for commercial speech.   

 
 Even if the traditional Central Hudson test were applied to content and 

speaker-based burdens on truthful commercial speech, Sorrell establishes that 

those types of speech burdens cannot survive that test.  The test requires, among 

other things, that the Government assert a substantial interest and prove that its 

prohibition directly advances that interest.  W. States Med. Ctr., 535 U.S. at 367.  

But, as Sorrell proves, a content or speaker-based prohibition on truthful 

commercial speech will never meet these requirements.  That is because content 

and speaker-based bans tend to rest, not on substantial interests, but “on the 

offensive assumption that the public will respond ‘irrationally’ to the truth.”  Id. at 

375 (internal quotations marks omitted). 

 But “[t]he First Amendment directs [courts] to be especially skeptical of 

regulations that seek to keep people in the dark for what the government perceives 

to be their own good.”  Id.  Thus, the Government cannot restrict the advertising of 

compounded drugs out of “fear that [such] advertising . . . would put people who 
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do not need such drugs at risk by causing them to convince their doctors to 

prescribe drugs anyway.”  Id. at 374.  Instead, “[i]t is precisely this kind of choice, 

between the dangers of suppressing information, and the dangers of its misuse if it 

is freely available, that the First Amendment makes for us.”  Va. State Bd. of 

Pharmacy, 425 U.S. at 770. 

 In addition, the discriminatory nature of content and speaker-based burdens 

demonstrates that the Government lacks truly legitimate interests and that an 

outright prohibition on speech is “too narrow to advance [them].”  Sorrell, 131 S. 

Ct. at 2669.  For example, while Cincinnati had “admittedly legitimate interests” 

relating to the “aesthetics” of its sidewalks, its selective ban on commercial 

newsracks did not advance that interest because other newspapers were “equally 

unattractive.”  Discovery Network, 507 U.S. at 424-25.  Likewise, the United 

States government’s “unwillingness to adopt a single national policy” on gambling 

advertising both called into question the legitimacy of its claimed interest in 

“alleviating societal ills” and demonstrated that its selective ban would not advance 

that interest.  Greater New Orelans Broad. Ass’n, Inc. v. United States, 527 U.S. 

173, 186-94 (1999).   

 Sorrell only reinforces these same principles.  To justify its content-based 

burdens on commercial speech, Vermont claimed that it had a substantial interest 

in “reduc[ing] healthcare costs” by encouraging the use of generic drugs and in 
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ensuring “physician confidentiality.”  Sorrell, 131 S. Ct. at 2668.  As for reduced 

costs, the state did not seek to achieve this goal directly (by actually requiring the 

prescription of generic drugs) but indirectly (by keeping people in the dark about 

brand-named alternatives).  But this it could not do.  Simply put, “the State may 

not seek to remove a popular but disfavored product form the marketplace by 

prohibiting truthful, nonmisleading advertisements.”  Id. at 2671.  As for the 

claimed interest in physician privacy, because “Vermont made prescriber-

identifying information available to an almost limitless audience,” the marketing 

restriction did not “advance the State’s asserted interest.”  Id. at 2668-69. 

 Finally, “[t]here is no indication in Sorrell that the Court is willing to 

recognize ‘neutral justification[s]’ for content-based commercial speech 

restrictions” that do not fall into one of three categories:  “(1) prophylactic rules 

designed to protect against the possibility that consumers will be misled, (2) laws 

prohibiting commercial speech that is false or proposes an illegal transaction, and 

(3) laws designed to protect privacy.”  Richard Samp, Sorrell v. IMS Health: 

Protecting Free Speech or Resurrecting Lochner?, 2011 Cato Sup. Ct. Rev. 129, 

138-39 (2011). 

C. Virginia’s Ban On Truthful Alcohol Advertising Suffers From 
The Same Content and Speaker-Based Defects As The Statute 
Invalidated In Sorrell. 

 
 Virginia’s alcohol advertising ban implicates the same kind of content and 
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speaker-based burdens struck down in Sorrell.  To begin with, Virginia’s ban on 

alcohol advertising applies differently to alcohol manufacturers than it does to 

dining establishments.  While alcohol manufacturers and wholesalers are not 

permitted to advertise alcoholic beverages whatsoever in “college student 

publications,” dining establishments are perfectly free to do so.  Moreover, every 

other newspaper in Virginia except for college student publications may freely 

advertise alcoholic beverages.  Thus, the explicit structure of Virginia’s alcohol 

advertising ban allows alcohol to be advertised by a “narrow class” of favored 

speakers.  Sorrell, 131 S. Ct. at 2668.   Likewise, because it applies only to 

advertisements for alcohol, it “disfavors” “speech with a particular content.”  

Sorrell, 131 S. Ct. at 2663.  Worse still, it is “aimed at a particular viewpoint,” id. 

at 2664—the promotion of brand named alcohol products.  Yet Virginia freely 

permits speech even in student newspapers (by manufacturers, wholesalers, dining 

establishments, or anyone else) to discourage this point of view.  See 3 VAC § 5-

20-40 (A)(4).   

 As in Sorrell, the “neutral” justifications that the Government has proffered 

in this litigation for these content and speaker-based restrictions cannot avoid 

“heightened judicial scrutiny.”  Sorrell, 131 S. Ct. at 2664.  Here, the Government 

does not justify its commercial-speech ban with “typical” fraud concerns.  See J.A. 

598 (“The ABC Board has not presented any evidence that the commercial speech 
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would be misleading of that the regulation [is] sought to prevent of misleading 

information.  The record contains no evidence that any business which approached 

the newspapers sought to place misleading alcohol advertisements.”).  Rather, it 

justifies the discrimination out of a concern for underage and abusive drinking by 

college students.  This it cannot do.  As in Sorrell, the Government “seeks to 

achieve its policy objectives through the indirect means of restraining certain 

speech” rather than the more direct means of banning the sale or consumption of 

alcohol.  Sorrell, 131 S. Ct. at 2670.  Simply put, Virginia may not “burden the 

speech of [alcohol manufacturers] in order to tilt public debate in a preferred 

direction” against the lawful sale or consumption of alcohol.  Id. at 2671.  

 A brief comparison of the statute overturned in Sorrell and Virginia’s 

alcohol advertising ban reveals that the regulation at issue in this case actually does 

more violence to First Amendment rights.  First, the Vermont law did not go so far 

as to restrict advertising, but only the use of what the Supreme Court assumed to 

be “a mere commodity” (physician prescribing records).  Id. at 2667.  As speech 

that proposes a commercial transaction, newspaper advertising is “indisputably a 

form of ‘commercial speech’ for purposes of the First Amendment.”  IMS Health 

Inc. v. Sorrell, 630 F.3d 263, 282 (2d Cir. 2010) (Livingston, J. dissenting). 

 Moreover, the Vermont law invalidated in Sorrell merely prohibited 

pharmaceutical companies from accessing information that other entities possessed 
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as a result of government regulation.  Sorrell, 630 F.3d at 286 (Livingston, J., 

dissenting).  But Virginia’s alcohol advertising ban prohibits alcohol 

manufacturing companies “from conveying information that [they] already 

possess[],” id.—namely, the brand names and prices of their own products.  Since 

manufacturers have superior access to information about their own products, the 

advertising ban represents an onerous burden on the “free flow of commercial 

speech.”  Sorrell, 131 S. Ct. at 2664. 

 Even more importantly, the Vermont ban on the use of physician prescribing 

records in all marketing did not dictate the message that companies could convey 

or discriminate on viewpoint; it only made the marketing “more difficult and less 

effective.”  Sorrell, 630 F.3d at 294 (Livingston, J. dissenting).  Here, Virginia 

engages in actual viewpoint discrimination, approving some alcohol advertising 

messages (those advanced by dining establishments) while proscribing others 

(those advanced on behalf of manufacturers, wholesalers, etc.).  Accordingly, 

Virginia’s alcohol advertising ban impinges even more strongly on First 

Amendment rights than the Vermont law struck down in Sorrell.  If the latter could 

not withstand a First Amendment challenge, then neither can Virginia’s ban. 
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II. EVEN UNDER CENTRAL HUDSON, THE GOVERNMENT HAS 
NOT SATISFIED ITS BURDEN TO SHOW THAT THE ALCOHOL 
ADVERTISING BAN “DIRECTLY ADVANCES” ITS INTEREST IN 
REDUCING UNDERAGE DRINKING. 

 
Although Sorrell mandates that Virginia’s advertising ban is subject to 

“heightened scrutiny” because it constitutes a discriminatory content and speaker-

based restriction on speech, the ban also violates the First Amendment even if 

judged under the intermediate scrutiny prescribed by Central Hudson.  Since the 

U.S. Supreme Court’s decision in 44 Liquormart, commercial speech has been 

afforded ever-increasing First Amendment protection.  Indeed, members of the 

Court have discussed eliminating all or part of the Central Hudson test in favor of 

a stricter level of scrutiny.  See 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 

518-20 (1986) (Thomas, J., concurring).  The Central Hudson test remains in 

place, but has been applied inconsistently and sometimes improperly by lower 

federal courts since 44 Liquormart.  In the instant case, however, the Government 

urges an analysis and application of the third prong of the Central Hudson test that 

is so watered down as to render that prong virtually meaningless. 

Under the third prong of Central Hudson, the Government bears the burden 

of proving that a restriction on commercial speech “directly advances the 

governmental interest asserted,” Cent. Hudson, 447 U.S. at 566, and that it does so 

“to a material degree.” Florida Bar v. Went For It, Inc., 515 U.S. 618, 626 (1995).  

This prong is “critical” because, without it, the Government “could with ease 
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restrict commercial speech in the service of other objectives that could not 

themselves justify a burden on commercial expression.”  Rubin v. Coors Brewing 

Co., 514 U.S. 476, 487 (1985) (quoting Edenfield v. Fane, 507 U.S. 761, 771 

(1993)).  Indeed, it is insufficient that a restriction “provides only ineffective or 

remote support for the government’s purposes,” or if the restriction has “little 

chance” of advancing the state’s goal.  Edenfield, 507 U.S. at 770-71.         

Thus, even when the speech on which content-neutral regulations are 

imposed is deemed “commercial speech”—that is, speech that does no more than 

“propose a commercial transaction,” Bd. of Trustees, 492 U.S. at 473—courts have 

made clear that it is the regulators who bear the burden of justifying their 

regulations.  See, e.g., Edenfield, 507 U.S. at 770 (“[T]he party seeking to uphold a 

restriction on commercial speech carries the burden of justifying it.”); W. States 

Med. Ctr., 535 U.S. at 373.  This evidentiary burden is not light; for example, the 

Government’s burden of showing that a commercial speech regulation advances a 

substantial government interest “in a direct and material way . . . ‘is not satisfied 

by mere speculation or conjecture; rather, a government body seeking to sustain a 

restriction on commercial speech must demonstrate that the harms it recites are real 

and that its restrictions will alleviate them to a material degree.’”  Rubin, 514 U.S. 

at 487 (quoting Edenfield, 507 U.S. at 770-71).   
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Tellingly, in none of the cases in which the U.S. Supreme Court has 

addressed First Amendment challenges to regulations on commercial speech has 

the Court so much as suggested that it was willing to defer to the Government’s 

determinations regarding the need for such restrictions or their likely effectiveness.  

Such willingness would of course be inconsistent with the language quoted above; 

the burden of demonstrating that speech restrictions alleviate real harms to “a 

material degree” would amount to nothing if the Government could meet that 

burden by simply pointing to legislative or administrative fact-finding devoid of 

any empirical evidence. 

WLF respectfully suggests that before the Commonwealth of Virginia 

imposes the drastic content and speaker-based restrictions of the sort sought by the 

alcohol advertising ban, it ought to have solid evidence that such drastic measures 

will achieve their intended objectives.  The Government has introduced no such 

evidence.  And in the absence of any evidence that the ban will have a significant, 

positive impact on public health, there can be no justification for so drastically 

curtailing truthful speech about a perfectly legal product. 

 The district court below relied on this Court’s earlier finding of a 

“commonsense connection” between advertising and consumption to uphold the 

alcohol advertising ban under Central Hudson.  But this Court’s earlier 

pronouncements were limited to a facial challenge of the advertising ban, and are 
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not dispositive of Plaintiffs’ as-applied challenge, especially given that the 

majority of Plaintiffs’ readership is comprised of readers over the age of 21.  Under 

such an as-applied challenge, a “common sense” link between a restriction on 

advertising and demand simply does not alone provide the level of evidentiary 

support necessary to uphold a government restriction on advertising.   

For example, in Greater New Orleans, the Supreme Court struck down a 

federal prohibition on broadcast advertising of casino gambling as applied to 

broadcasters in states where such gambling is legal.  The Government relied on the 

bald assertion of a link between advertising for casino gambling and an increased 

demand for such gambling.  Greater New Orleans Broad. Ass’n, Inc., 527 U.S. at 

189.  The Government argued further that the type of advertising at issue, 

broadcast advertising, was particularly dangerous to compulsive gamblers given its 

“pervasiveness and potency.”  Id.  The Supreme Court rejected those assertions—

as well as the limited evidence proffered to support them—as insufficient to meet 

the Government’s burden, noting that “[w]hile it is no doubt fair to assume that 

more advertising would have some impact on overall demand for gambling, it is 

also reasonable to assume that advertising would merely channel gamblers to one 

casino versus another.”  Id.  Accordingly, the Court concluded that “the 

Government fails to connect casino gambling and compulsive gambling with 

broadcast advertising for casinos.”  Id. 
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 Even in the face of some supporting evidence, the Supreme Court has 

resisted the temptation to readily accept a theoretical link between a restriction on 

advertising and demand as sufficient to satisfy the Government’s burden to restrict 

commercial speech.  That is why the Court has repeatedly held that, to satisfy this 

burden, the Government must not only show that a restriction “directly advances” 

its purported interest, but that it does so “to a material degree.”  Rubin, 514 U.S. at 

487.  For example, in 44 Liquormart, the Court rejected a State’s ban on price 

advertising in the absence of evidence that it had any significant effect on demand 

for alcoholic beverages.  See 517 U.S. at 505-06.  Thus, even accepting the 

Government’s theory that a ban on price advertising would decrease aggregate 

demand and thereby advance the Government’s interest, the Court held that the 

Government failed to meet its burden because it had not presented any evidence 

that the decrease in demand would be significant.  See id. at 506-07. 

 Similarly, in Pitt News v. Pappert, the Third Circuit rejected a regulation on 

alcohol advertisements in college student publications nearly identical to that 

challenged in this case, holding that the regulation did not combat underage or 

abusive drinking “to a material degree.”  379 F.3d 96, 107 (3d Cir. 2004).  The 

Third Circuit noted that the regulation at issue “applies only to advertising in a 

very narrow sector of the media . . ., and that the Commonwealth has not pointed 

to any evidence that eliminating ads in this narrow sector will do any good.”  Id. 
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 In attempting to justify the alcohol advertising ban below, the Government 

fails altogether to establish the degree to which the challenged regulation would 

actually affect underage college drinking, let alone whether any effect would be 

material or significant.  But the Government's unsupported assertion of a link 

between an advertising restriction and demand cannot possibly satisfy its solemn 

burden to show that a restriction “directly advances” its interest and does so “to a 

material degree.”  In any event, as even the district court conceded, a mere 

correlation between advertising and increased overall consumption “does not 

equate to a correlation between advertising and underage or abusive drinking.”  

J.A. 600, n.12.  If this Court were to relieve the Government of its burden to prove 

that a ban on constitutionally protected speech advances its interests “to a material 

degree,” such a holding would give wide latitude for regulators to restrict 

commercial speech even in the absence of proof of the effectiveness of the 

restriction.   
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CONCLUSION 
 
 For the foregoing reasons, the Washington Legal Foundation respectfully 

requests that this Court reverse the judgment below.  

Respectfully submitted, 

           /s/ Cory L. Andrews   
 

 Cory L. Andrews 
WASHINGTON LEGAL  
   FOUNDATION 
2009 Mass. Ave., N.W. 
Washington, DC 20036 
(202) 588-0302  
Counsel for Amicus Curiae 
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