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ABOUT OUR LEGAL STUDIES DIVISION 
 

Since 1986, WLF’s Legal Studies Division has served as the preeminent 
publisher of persuasive, expertly researched, and highly respected legal publications 
that explore cutting-edge and timely legal issues.  These articles do more than inform 
the legal community and the public about issues vital to the fundamental rights of 
Americans—they are the very substance that tips the scales in favor of those rights.  
Legal Studies publications are marketed to an expansive audience, which includes 
judges, policymakers, government officials, the media, and other key legal audiences.   
 

The Legal Studies Division focuses on matters related to the protection and 
advancement of economic liberty.  Our publications tackle legal and policy questions 
implicating principles of free enterprise, individual and business civil liberties, limited 
government, and the rule of law.  

 
WLF’s publications target a select legal policy-making audience, with thousands 

of decision makers and top legal minds relying on our publications for analysis of 
timely issues. Our authors include the nation’s most versed legal professionals, such 
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MULTIDISTRICT LITIGATION REFORM: 
THE CASE FOR EARLIER APPLICATION OF 

FEDERAL PLEADING STANDARDS 
 

INTRODUCTION: 
THE PROBLEM OF MDL PLEADING 

 
In the context of multidistrict litigation (MDL), the Federal Judicial Center’s 

Manual for Complex Litigation does not mention the landmark US Supreme Court 

decisions Ashcroft v. Iqbal1 or Bell Atlantic Corp. v. Twombly,2 (collectively, “TwIqbal”), 

and discusses Federal Rule of Civil Procedure 8, which governs pleading, only in the 

context of civil actions under the Racketeer Influenced and Corrupt Organizations 

Act.3  The MDL Standards & Best Practices guide,4 published by the Duke Law Center 

for Judicial Studies, does not discuss pleadings at all, although it does contain a two-

page discussion of plaintiff fact sheets (PFS), which it characterizes as “[o]ne of the 

most useful and efficient initial mechanisms for obtaining individual plaintiff 

discovery.”5  However, the PFS as a litigation tool is not mentioned in any statute or 

rule, whereas TwIqbal and Rule 8 are binding law. 

Given that complaints which are combined into an MDL vary widely based on 

the filing plaintiffs’ law firm, especially when those complaints are originally filed in 

state court, some MDL judges have flinched from the amount of work that would be 

required to enforce the basic pleading standards of Rule 8 and TwIqbal.  The following 

quotes from MDL courts support that conclusion:  
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 “[T]he Court does not intend to engage in the process of sorting through 
thousands of individual claims at the present time to determine which 
claims have or have not been properly presented.”6   

 “With more than 549 individual actions ... [t]he proper court to hear 
dispositive motions concerning the sufficiency of plaintiff-specific 
allegations is the transferor court.”7   

 “[C]ase-specific rulings are neither the purpose, nor the forte, of a court 
presiding over a multi-district litigation.”8   

 “The MDL procedure is instead designed to maximize efficiency and 
fairness by minimizing both the sheer number of rulings required.”9 

However, such attitudes contribute to the widespread problem of MDLs 

becoming warehouses for meritless, unvetted claims that would be quickly dismissed 

if brought as individualized actions.  By refusing early on to require each plaintiff to 

meet the minimal pleading standards necessary for a case to survive a motion to 

dismiss, MDL courts expand the number of plaintiffs beyond those with viable causes 

of action and thus distort the true scope of MDL litigation.  This distortion in turn 

affects other disputes, such as discovery, where the proportionality analysis is skewed 

by the presence of hundreds or thousands of unvetted plaintiffs.  A lower pleading 

standard empowers plaintiffs’ lawyers to “park” a significant number of plaintiffs’ 

claims in an MDL as “inventory.”  Such unvetted inventory causes the precise harm 

that the MDL statute, is intended to prevent.   



Copyright © 2017 Washington Legal Foundation     3 

I. USE OF MASTER COMPLAINTS TO AVOID THE FEDERAL RULES 
 

One means of evading TwIqbal and Rule 8 has been the “master complaint.”  In 

some contexts, “master” documents have a legitimate function in aggregated 

litigation.  The Manual for Complex Litigation states: 

Some courts ... have attempted to adopt techniques to 
facilitate trials in MDL transferee courts—for example, by the 
filing of a consolidated amended class action complaint, or 
master complaint, as an original action in the transferee forum.  
That complaint then may serve as the vehicle for determination 
of common issues.10 

However, nothing in the federal statute authorizing MDL,11 the MANUAL FOR COMPLEX 

LITIGATION, or any appellate decision governing MDL practice12 permits an MDL 

transferee judge to suspend the operation of the Federal Rules of Civil Procedure.13 

With respect to Rule 8 and MDL master complaints, the great majority of MDL 

decisions governing such complaints recognize the judicial obligation, when proper 

motion is brought, to police pleadings—including master complaints—in accordance 

with Rule 8 standards.  In an MDL, “the master complaint is examined for its 

sufficiency when the defendants file a motion to dismiss.”14   

In cases involving MDL master complaints, “we are bound to apply the pleading 

standard articulated in [Twombly and Iqbal].”15  The In re Katrina Canal Breaches 

Litigation16 court affirmed judgment on the pleadings against a master complaint that 

“superseded” the plaintiff’s previous complaint.17  Similarly, portions of the MDL 

master complaint were dismissed in Hill v. Ford Motor Co., because the “plaintiffs 
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failed the TwIqbal test, as their assertion constituted little more than ‘labels and 

conclusions’ and ‘a formulaic recitation of the elements of a cause of action.’”18  The 

In re FEMA Trailer Formaldehyde Products Liability Litigation court held that 

“sufficient facts” were not “alleged to show that standing currently does exist” in the 

master complaint.19  Many other MDL proceedings have applied governing Rule 8 

standards to master complaints, both before and after the Supreme Court clarified the 

rules of pleading in TwIqbal.20 

Unfortunately, not all MDL courts have been willing to follow Rule 8 with 

respect to master complaints in recent years.  Some courts have sought to excuse 

master complaints from compliance with the Federal Rules on the ground that such 

complaints are mere “administrative tools” or “procedural devices” to which the 

ordinary rules of pleading do not apply.21  The result, in too many MDLs, has been 

exactly the opposite of what multidistrict proceedings are supposed to accomplish.  

Instead of “just and efficient” resolution22 of pre-trial proceedings, these courts’ 

refusal to apply the Federal Rules has resulted in thousands of MDL plaintiffs being 

allowed to continue with actions despite their failure to allege essential facts that are 

required for individual plaintiffs under the Federal Rules.  The longer that meritless 

claims linger on MDL dockets, the more intense the pressure becomes for MDL 

defendants to settle.23 
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This “administrative” approach to master complaints arises from misapplication 

of the law.  The initial decisions ascribing an “administrative” nature to master 

complaints did not involve pleading, or indeed anything having to do with the Federal 

Rules, but rather occurred in the choice-of-law context.24  In re Trasylol Products 

Liability Litigation25 first mentioned pleading in passing, but only as to particularity of 

fraud allegations under Rule 9(b).26  With the advent of TwIqbal, several MDL courts 

sought to downgrade master complaints to mere “administrative tools” as a way to 

avoid applying Rule 8. 

Multidistrict litigation regarding prescription medical products is perhaps the 

most glaring example of MDL courts’ refusal to enforce Rule 8.  This is no accident.  

Such litigation is characterized by widespread solicitation of clients through mass 

media, minimal pre-litigation investigation of facts, cookie-cutter multi-plaintiff 

complaints with a dearth of any information about each specific plaintiff's claim, and 

hasty applications to the Judicial Panel for Multi-District Litigation so that MDL status 

can be touted in future advertising.  In such litigation, “the information relevant to 

plaintiff’s condition and the causes therefore are solely available to him,” and 

defendants “have no information as to plaintiff’s medical condition, the causes of his 

condition, or his prognosis.”27 
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II. APPLICATION OF RULE 8 TO PLAINTIFF FACT SHEETS, AS A 
PLEADING SUBSTITUTE 

 

The problems that arise from inefficient application of TwIqbal and Rule 8 to 

individualized pleadings could be resolved if MDL judges look upon appropriately 

drafted PFS as amended complaints with respect to all plaintiffs’ factual allegations.  

One approach MDL judges should consider is the application of TwIqbal and Rule 8 

immediately to the legal sufficiency oftransferred causes of action, as standardized by 

master complaints.  Conversely, the adequacy of each plaintiff’s factual allegations 

claims could await the submission of initial PFS.  These PFS would not be the 30-page 

comprehensive histories seen in some MDLs—those could come later where 

necessary as a form of discovery not governed by Rule 8—but would instead track the 

requirements of Rule 8, as interpreted by those courts that have applied TwIqbal 

rigorously in relevant individual cases.28 

For example, in individual litigation involving prescription products, Rule 8 has 

been held to require that each plaintiff set forth the “who, what, when, and where” of 

their complaint against the defendants.29  Complaints must allege:  (1) plausible facts 

identifying the plaintiff as a citizen of a state to establish jurisdiction;30 (2) facts 

establishing the identity of the product that the plaintiff used;31 (3) the nature of the 

alleged product defect;32 (4) identification of any alleged statutory or regulatory 

violations;33 (5) identification of the language of any express warranty;34 and (6) facts 

that plausibly establish that the claimed defect caused harm to the plaintiff.35  Nor can 
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“information and belief” allegations be credited under Rule 8, where the information 

is accessible to the pleader.36 

Appropriate MDL practices should set a reasonable, but prompt schedule for 

TwIqbal motions based on PFS.  One such schedule is set forth in pending legislation 

that recently passed the House of Representatives.37  It would require that “within the 

first 45 days” of the action reaching an MDL court, each MDL plaintiff must provide “a 

submission sufficient to demonstrate that there is evidentiary support” for her claims.  

Within 90 days thereafter the MDL court must determine the sufficiency of the 

submission.  Insufficient submissions would be dismissed without prejudice pending 

the “tender[ing] [of] a sufficient submission” within another 30 days.  A second 

inadequate submission would require dismissal with prejudice.38  Under Rule 8, this 

may or may not be an optimal schedule, but this legislation is a strong reminder that, 

if the judiciary will not clean up the MDL mess, other actors may well do so. 

An MDL judge’s “most important function in the early stages of litigation 

management” is “to press the parties to identify, define, and narrow the issues.”39  

MDL case management orders “should include the usual interim breakpoints, e.g., 

filing of a consolidated amended complaint (where appropriate), filing and briefing on 

motions to dismiss.”40  “[W]here a defendant moves to dismiss some but not all of the 

plaintiffs’ claims, allow other discovery to proceed while you decide the motion.”41  

Thus, MDL transferee courts are supposed to reduce the pleadings to those matters 
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actually in dispute.  Use of Rule 8, in conjunction with PFS, is the type of pretrial 

proceeding MDLs are supposed to handle, since defendants do not have effective 

remedies of this sort after remand.42  Using PFS in this way removes current excuses 

for ignoring Rule 8, since a properly drafted PFS would incorporate all of the facts 

upon which TwIqbal “plausibility” turns. 

Currently, it is not unusual in a pharmaceutical product-liability MDL, for 

instance, for the court to utilize a case management order that requires completion of 

PFS and provides medical/pharmacy records documenting use of the defendant’s 

product.43  This process is typically followed by a “deficiency letter” process, under 

which the defendants must analyze PFS and identify their deficiencies—including such 

basic shortcomings as not identifying the dates the plaintiff used the defendant’s 

prescribed product or a pharmacy that dispensed the product, and failing to assert the 

plaintiff suffered from the medical condition which is the subject of the litigation after 

the ingestion of the product.  After receiving a deficiency letter, plaintiffs typically 

have still more time to correct the deficiencies before any issue can be brought to the 

court's attention.  Unlike Rule 8, the deficiency letter process puts the onus, in time 

and expense, on defendants to police the adequacy of plaintiffs’ responses.  Use of 

Rule 8 as enforcement tool would be much more efficient. 

The requirement that a PFS be completed is often accompanied by a mandated 

medical-record-collection process, in which plaintiffs must provide medical 
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authorizations.  Defendants routinely hire a third-party company to obtain the 

medical records.44  Once again, the burden of establishing MDL plaintiffs’ claims—

assigned to plaintiffs by Rule 8—is effectively shifted to the defendants, who have to 

pay for the collection of pharmacy and medical records.   

Thus, rather than requiring plaintiff’s counsel to vet their cases before filing by 

securing the “who, what, when, and where of their client’s potential lawsuit,” MDL 

practice currently imposes that expense on defendants.  Defendants must pay for the 

lawyer and paralegal time to determine basic deficiencies in individual cases, and pay 

third-party vendors to collect plaintiff records.45 

III. PLAINTIFF FACT SHEETS AND EQUITABLE COST ALLOCATION 
 

While the PFS process ultimately results in numerous voluntary dismissals and 

successful motions to dismiss, current MDL practices impose the burden and expense 

of vetting the plaintiffs on the defendants, rather than requiring plaintiffs’ counsel to 

confirm that their own clients have viable cases before bringing suit in the first 

instance, as mandated by Federal Rules of Civil Procedure 1, 11, and 12.  Indeed, the 

defendant in In re Digitek described the “cost of determining each meritless claim on a 

case by case basis” as “staggering”—“[D]epletion of insurance proceeds by defense 

costs incurred by defending meritless cases is an interest that all parties and this Court 

should recognize.”46   
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Ultimately, in Digitek the entire MDL proved to be a waste of time and 

resources, since no plaintiff proved that that the defendant sold any unit of the drug 

containing the claimed defect.47  Had the Digitek plaintiffs been required to allege 

individualized exposure and causation, as Rule 8 requires, there would have been no 

need to waste years of effort in unproductive MDL discovery. 

The PFS process and medical-record-collection process becomes particularly 

burdensome when large groups of plaintiffs are joined together in one complaint and 

all plaintiffs sue a number of co-defendants who have each manufactured a product in 

the class of products at issue, requiring defendants to ascertain which plaintiff (if any) 

has a plausible/viable claim against which defendant.  While these cases can be sorted 

out and whittled down through arduous discovery, MDL courts’ failure to uphold 

TwIqbal pleading standards at the outset again shifts to the defendants what should 

be the plaintiffs’ burden to investigate their cases before filing.  This is hardly a “just 

and efficient” result, since it prolongs and perpetuates thousands of cases that should 

never have been filed in the first instance.  Even from a plaintiffs’ perspective, current 

MDL practice means that defendants must expend substantial resources on meritless 

claims, rather than conserving them for plaintiffs with viable claims. 

IV. FIXING THE PROBLEM 
 

The MANUAL FOR COMPLEX LITIGATION should be revised to specify that Rule 8 

applies to an initial PFS, and that initial PFS should be treated as a factual amendment 
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to each plaintiff’s complaint.  Such a procedure would categorize all treatment of MDL 

master complaints as “administrative” without violating or nullifying Rule 8,48 and 

without preventing early culling of meritless actions from MDL dockets.  Conversely, 

such a reform would allow enforcement of Twiqbal standards against a standardized 

form document, rather than wastefully against heterogeneous complaints on a one-

by-one basis. 

Courts should not endorse any process that implies the existence of an “MDL 

exception” to federal pleading standards.  A lower bar for MDL litigants disregards the 

pleading standards required of all litigants by the US Supreme Court and by Congress, 

both of which approved the language of Rule 8.   

This hybrid form of complaint/PFS would achieve the dual goals of (1) ensuring 

that Rule 8 pleading standards are uniformly applied to all cases and (2) streamlining 

the pleading process.  Under this hybrid system, each plaintiff would still be required 

to set forth the “who, what when and where” of their individual complaint in a short 

form complaint, while adopting the general allegations of a master complaint in a 

check off form.  This process would still require TwIqbal “plausibility” for each 

individual plaintiff’s cause of action, and thus would provide defendants with enough 

information to assert potential applicable affirmative defenses as well as potential 

12(b)(6) motions. 
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