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Mens Rea,
Public Welfare
Offenses, and
Responsible
Corporate Officer
Doctrine

EPA Criminal
Enforcement
Policies

DOJ Criminal
Prosecution
Policies

Attorney-Client
and Work
Product
Privileges

Deferred
Prosecution and
Non-Prosecution
Agreements

Criminal
Sentencing

WV 1943: U.S. v.
Dotterweich, 320
US 277. Lack of
mens rea does not
bar misdemeanor
prosecutions of
“Responsible
Corporate Officers”

¥ 1909: N.Y. Cen-
tral & Hudson River
R.R.Co.v.U.S,, 212
US 481. Intent of
employees can be
imputed to corpora-
tions, making a corp.
criminally liable for
the first time.

1947: Hickman v.
Taylor, 329 US 495.

WV 1906: Hale v.
Henkel, 201 US 43.

Corporations have  Court extends work-
no Fifth Amend. product privilege to
right against self- corporations.
incrimination.

1900: Only approx.
165 federal criminal
laws on the books.
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for safety violations.

WV 1970: Racketeer
Influenced & Cor-
rupt Organizations
Act (RICO) enacted
to combat mafia
crime but later used
against legitimate
businesses.

1970: EPA
established by
President Nixon

to administer and
enforce enviro

laws. By 2007, EPA
has 10 regional
offices and 17,000
employees.

V¥ 1970: Approx.
2,000 federal
criminal laws in
force, a more than
ten-fold increase
since 1900.

V Indicates actions detrimental to business civil liberties

V 1971: US. v.
Int’l Minerals, 402
US 558. Mens rea is
presumed for violat-
ing health & safety
misdemeanor laws,
i.e., “Public Welfare
Offenses.”

1970-1987:
Congress enacts
Clean Air Act (CAA),
Clean Water Act
(CWA), Resource
Conservation &
Recovery Act
(RCRA) and other
enviro laws.

1977: Diversified
Indus. v. Meredith,
572 F.2d 596 (8th
Cir.). Limited waiver
of privileges recog-
nized; other circuits
hold otherwise.

V¥ 1975: U.S. v.
Park, 421 US 658.
Sup. Ct. reaffirms
U.S. v. Dotterweich.

1976: EPA
develops criminal
enforcement
guidelines.

July 1980: Atty
Gen. Civiletti issues
Principles of Federal
Prosecution for US
Attys; encourages
civil and admin.
alternatives for
regulatory offenses.

1981: Upjohnv. U.S.,
449 US 383. Sup. Ct.
expands corp. atty-
client privilege to include
communications from
lower-level employees.

WV 1982: DOJ
Office of Legal
Policy estimates
3,000 federal
criminal offenses.

'V 1982: DOJ
begins to greatly
expand use of Title
18 false statement,
mail and wire fraud,
and conspiracy laws
for regulatory and
reporting offenses.

'V 1984: Sentencing Reform
Act abolishes parole after
serving 1/3 of sentence;
hence, 1-year prison term
imposed per new Sent.
Comm’n Guidelines equals a
3-year pre-Guidelines term.
Corp. fines raised to $500K

or 2x gain or loss.

1985: Liparota v.
U.S., 471 US 419.
“Knowing” regula-
tory offense requires
specific intent; mens
rea not presumed.

WV 1987: U.S. v.
Bank of New Eng-
land, 821 F.2d 844
(1st Cir.). Corpora-
tion liable for “col-
lective knowledge”
of employees and
“willful blindness” to

their wrongdoing.
1985: EPA 'V 1987: Congress
increases criminal ~ amends CWA to
enforcement staff ~ add felony penalties
from 22 to 34; ranging from 2 to 15
assisted by FBI years in prison.
agents.

'V 1987: DOJ Env't
Div. issues Parallel
Prosecution
Memorandum;
urges criminal
prosecution before
civil proceedings.

WV 1985: DOJ estab-
lishes Enviro Crimes
Section. Prosecutors
begin filing pre-trial
motions to prevent
defendants from
showing jury no
environmental harm
occurred.

1986: DOD begins
making Corporate
Integrity Agreements
(ClAs) with gov't
contractors to settle
billing disputes;
requires fines and
internal management
reforms.

'V 1988: Drexel-
Burnham Lambert
threatened with
criminal RICO for
SEC charges and
told to waive atty-
client privilege. DBL
pleads nolo and pays
$650 million fine.

'V 1988: Congress
confers police
powers on EPA
criminal agents,
including authority
to carry firearms.

1989: U.S. v.
Halper, 490 US
435, Civil fines im-
posed after criminal
case could violate
Double Jeopardy
Clause.

'V 1989: Duttle v.
Bandler & Kass, 127
FRD 46 (S.D.N.Y.).
Atty-client privilege
lost under crime-fraud
exception when corp.
innocently acted as
intermediary for others
engaging in fraud.

'V Nov. 1987: Sentencing

Guidelines issued for indi-
viduals only; corp. guidelines
deferred to 1991. Guidelines
often mandate long prison

sentences that far exceed
pre-Guidelines practice,
especially for enviro offenses;

probation rarely granted.

1991: Cheek v.
U.S., 498 US 192.
No “willful” viola-
tion of IRS law if
subjective good
faith confusion with
complex laws, even
if belief is irrational.

¥ 1990: Congress
enacts Pollution
Prosecution Act;
EPA directed to hire
200 criminal agents;
amends CAA adding
felony provisions.

1991: DOJ Env't
Div. issues Crim.
Enforcement Policy
Memo on Volun-
tary Compliance
and Disclosure, a
precursor to 1999
Holder Memo.

WV 1990: U.S.v.
Pozsgai, 897

F.2d 524 (3d Cir.).
Record 27-month
prison sentence for
placing clean fill on
wetland.

1991: U.S. v.
MacDonald &
Watson Waste Qil,
933 F.2d 35 (1st Cir.).
Reverses conviction
of corporate officer;
no showing officer
had actual knowledge
of the violation.

WV 1991: EPA and
OSHA issue Joint
Memorandum on
enforcing OSHA
violations with EPA
laws.

¥ 1992: DOJ & US
Attorneys begin es-
tablishing Environ-
mental Crime Task
Forces of federal,
state, local agencies
nationwide.

1992: DOJ

enters into first
Non-Prosecution
Agreement (NPA)
with a corporation
(Salomon Brothers).

WV Nov. 1991: Corp.
Guidelines issued;
Corp. Compliance
Program lists eight
criteria for lenient
punishment, e.g., full
cooperation with gov't,
voluntary disclosure,
and mgmt. reform.

V¥ 1993: US. v.
Weitzenhoff, 35
F.3d 1275 (9th Cir.).
“Knowing” violation
of Clean Water Act
requires only gen-
eral intent rather than
actual knowledge of
permit regulation.

1994: Devaney Memo
instructs EPA agents
to target only cases
of significant pollution
and culpability and to
use civil and admin.
remedies for minor
offenses; non-criminal
option often ignored.

V¥ 1994: Atty Gen.
Reno Memorandum
expands authority

of US Attys to pros-
ecute enviro cases in
response to congres-
sional pressure.

1993: DOJ enters
into first Deferred
Prosecution Agree-
ment (DPA) with a
corporation (Armour
of America); com-
pany does not
admit liability.

WV 1992: Prof. John
Coffee estimates
over 300,000
regulations that

are criminally
enforceable.

1994: Staples v.
U.S., 511 US 600.
“Knowing” viola-
tion of gun laws
requires proof of
specific intent or
actual knowledge
of regulation.

WV 1994: HHS
begins making
ClAs with health-
care companies to
resolve Medicare
billing and other
disputes; four CIAs
used in 1994; 232
ClAs in 1998.

WV 1994: U.S. v.
Lucas Aerospace
(E.D.N.Y.). Corp.
Compliance
Program criteria
used as probation
conditions.

'V 1996: Health
Insurers Portability
& Accountability Act
(HIPAA) enacted;
criminal penalties
up to $250,000 and
10 yrs prison for
knowingly violating
patient privacy rules.

Aug. 1995: Office of
Criminal Enforce-
ment, Training,
Forensics (OCEFT)
to include Criminal
Investigation
Division (CID).

'V 1997: Hudson
v. U.S., 522 US 93.
Civil fines, if not
punitive, do not bar
subsequent criminal
case; effectively
overrules U.S. v.
Halper.

'V 1996: In re: Kidder
Peabody, 168 FRD 459
(S.D.N.Y.). Atty-client
and work product
privileges waived for
info from corp. internal
report given to SEC,
even if no intent to
waive for third parties.

'V 1996: In re:
Caremark, Int’l
Inc., 698 A.2d 959
(Del.). Directors
may be liable for
not following Corp.
Compliance
Program.

1996: U.S. v.
Ahmad, 101 F.3d
386 (5th Cir.). Actual
knowledge required
that substance
discharged was a
pollutant; most cir-
cuit courts disagree
with ruling.

Dec. 1995: EPA
issues Self-Audit
Policy providing
leniency to
companies that
self-report
violations.

V¥ 1997: DOJ establishes
guidelines for allowing
pre-trial diversion, but
terms of NPAs and DPAs
vary widely, e.g., waive
privileges, appoint moni-
tor, admit guilt, pay fines,

sanction employees, make

internal reforms.

1998: U.S. v. Ladish
Malting Co., 135

F.3d 484 (7th Cir.).
“Knowledge” for OSHA
violation requires actual
knowledge, not willful
blindness or negli-
gence. Circuits split

on issue.

¥ 1997: U.S. v. Knott,
106 F.Supp.2d 174

(D. Mass.). EPA/FBI
“SWAT Team” raids
plant for technical CWA
infraction; charges
dropped in 1999 after
discovering EPA agents
altered evidence.

1999: DOJ issues
two Directives: Global
Settlement Policy

on settling civil and
criminal charges and
Integrated Enforce-
ment Policy on joint
criminal and civil
enforcement.

1999: WLF-Atty Gen.
Thornburgh Report criti-
cizes judicial expansion
of crime-fraud exception
that broadens the def.
of “crime” to include
“wrongful conduct,”
which can extend to
regulatory infractions.

'V 1998: ABA-Atty
Gen. Meese Task
Force estimates over
3,300 federal criminal
offenses.

WV 1999: U.S. v.
Hanousek, 176 F.3d

1116 (9th Cir.). Off-duty
manager held criminally
negligent for accidental oil
pipe break. Dissent from

cert. denial criticizes Public

Welfare Offense doctrine.
528 US 1102 (2000).

¥ 1998: U.S. v. Trinity
Marine & Vidrine
(W.D. La.). SWAT
Team raids refinery;
charges dropped in
2003 for lack of evi-
dence. Plant manager
sues EPAin 2007 for
malicious prosecution.

June 1999: Holder
Memorandum lists

eight non-binding
criteria to consider when
deciding whether to
prosecute corps., e.g.,
voluntary disclosure,
cooperation, and
remedial actions.

June 1999: Holder
Memo criteria include
corp. waiver of afty-
client and work
product privileges

as only one factor to
assess “cooperation”
with DOJ.

'V 2000: TREAD
Act enacted in
response to Fire-
stone tire defects.
Imposes criminal
liability for knowing
or willful failure to
report tire safety
problems.

¥V Mar. 2002: Arthur
Andersen indicted
and convicted for
obstruction in Enron
probe; “corporate
death sentence” with
28,000 jobs lost;
conviction overturned
by Sup. Ct. in 2005.

WV 2001: SEC
issues “Seaboard
Report” encouraging
waliver of atty-client
privilege.

Sept. 2001:

Sent. Comm'n
Advisory Group on
Corp. Guidelines

WV 2001: U.S. v. Hansen,
262 F.3d 1217 (11th Cir.).
Convictions and multi-
year prison sentences
upheld for Responsible
Corp. Officers for “know-
ing endangerment”
despite lack of actual
knowledge.

V¥ July 2002: Presi-
dent Bush establishes
Corporate Fraud Task
Force in response to
Enron-related cases;
criticized for overly
aggressive tactics;
several key convic-
tions later overturned.

assesses effectiveness

of Corp. Compliance
Program.

'V July 2002: Sarbanes-
Oxley Act (SOX), enacted in
response to Enron, imposes
up to 25 yrs in prison for
fraud. “Signature liability” for

execs certifying SEC reports;

“knowing” violations subject
to 10 yrs prison; 20 yrs for
“willful” violations.

2003: EPA
coordinates with
SEC to ensure
accurate reporting
of environmental
liabilities under
SOX.

V¥ Jan. 2003:
Thompson
Memorandum revises
Holder Memo; requires
company’s “authen-

tic cooperation” by
disclosing conduct and
culpable employees.

'V Jan. 2003:
Thompson Memo
encourages US Attys
to force corps. to
walive privileges and
deny payment of
atty fees to targeted
employees.

V¥ Oct. 2003:

Sent. Comm'n
Advisory Group on
Corp. Guidelines
issues Final Report
recommending tougher
corp. compliance
programs.

V¥ Nov. 2002: GC
of U.S. Treas. Dep’t
boasts his “invention”
of an unprecedented
strict liability bank
regulation against
money laundering

in order to eliminate

mens rea and scienter.

V Sept. 2003:
EPA, DOT, and DOJ
launch HAZMAT
criminal initiative;
DOJ prosecutes
domestic airline for
regulatory infraction.

'V Sept. 2003: Atty
Gen. Ashcroft Memo
directs US Attys to
charge “the most
serious” charge and
seek toughest sen-
tence; policy greatly
increases pressure to
plead guilty.

1993-2002: 18
DPAs and NPAs,
an average of two
per year.

W 2004: Prof. John
Baker-Federalist Soc’y
Report estimates over
4,000 federal criminal
statutory offenses, a
33% increase from
1982.

WV 2003: U.S.v.
Svoboda, 347 F.3d
471 (2d Cir.).
“Conscious avoid-
ance” jury instruc-
tion sufficient to
prove “knowing”
violation.

Nov. 2003: EPA
completes enforce-
ment management
review; criticizes
basing performance
metrics on pros-
ecutions and prison
terms rather than
pollution abatement.

WV 2004: U.S.v.
Kumar (E.D.N.Y.). DOJ
prosecutes employees
of Computer Assocs. on
novel theory of obstruc-
tion for false statements
made to outside counsel
who later shared them
with prosecutors.

'V 2003-2007: 85
DPAs and NPAs,

an average of 17
per year. Terms vary
widely; interfere
with corporate
governance; no
judicial review; often
exceed 18 months.

WV 2004: U.S. v.
McNab, 331 F.3d
1228 (11th Cir.).
Record eight-year
prison terms for
importing frozen
seafood in wrong
packaging.

V June 2004:
Antitrust law amend-
ed; increases prison
terms from 3 to 10
yrs and corp. fines
from $10 million to
$100 million.

'V 2004-2005: DOJ
prosecutes Warner-
Lambert and Eli Lilly
for off-label promo-
tion of lifesaving
drugs; infringes

on First Amend.
commercial free
speech rights.

'V 2004: Computer
Associates DPA
includes large

$225 million penalty
and waiver of atty-
client privilege.

'V Nov. 2004:
Revised Corp.
Compliance Program
Guidelines includes
waiver of privileges
and ethics training for
all employees.

WV 2005: U.S.v.
Wasserson, 418
F.3d 225 (3d Cir.).
Owner of company
liable for RCRA vio-
lation by employee
despite lack of
actual knowledge of
offense.

V May 2005: EPA,
OSHA, and DOJ
announce initiative
to prosecute OSHA
violations with
tougher environ-
mental statutes.

V Mar. 2005: U.S. v.
Rapanos (D. Mich.).
Court rebukes US Atty for
prosecuting developer for
putting sand on wetland

and demanding long prison

sentence. Sup. Ct. later
overturns fed jurisdiction.
547 US 715 (2006).

WV Apr. 2005: Ass'n of
Corp Counsel (ACC)
and Nat'l Ass’n of
Crim. Defense Law-
yers (NACDL) publish
surveys showing
widespread “culture of
waiver” spawned by
prosecutors.

June 2005: Shell Oil
Company NPA imposes
mild conditions, small
penalties to settle
securities charges.

Jan. 2005: U.S. v.
Booker, 543 US
220. Mandatory
Sentencing Guide-
lines struck down;
Guidelines to be only
advisory in selecting
proper sentence.

V July 2005: EPA
begins to physically
co-locate all civil

and criminal offices.

May 2005: Arthur
Andersen, LLP v.
U.S., 544 US 696.
Conviction reversed
by a unanimous
Supreme Court.

Aug. 2005: ABA
adopts Resolution
111 against DOJ
waiver policy.

V¥ June 2005:
Bristol-Myers Squibb
DPA imposes large
penalties and unusual
conditions, including
appt. of US Atty-ap-
proved Director and
large donation to US
Atty’s alma mater.

Mar. 2005:
Business coalition
urges Sentencing
Comm’n to eliminate
privilege waiver as
one criteria for co-
operation to receive
reduced punishment
after conviction.

2005: U.S. v. Scrushy,
366 F.Supp.2d 1134
(N.D. Ala.). Court
rebukes DOJ for
manipulating SEC civil
investigation to obtain
evidence against
defendant for criminal
case.

WV Oct. 2005:
Deputy AG
McCallum instructs
US Attys to adopt
individual waiver
review policies;
lacks nationwide
uniformity.

V¥ Aug. 2005:

KPMG DPA requires
$456 million penalty,
termination of tax prac-
tice, and cooperation
after charges dropped.

V¥ Mar. 2006:
Senate Judiciary
Comm., led by Sen.
Specter, holds
hearings on whether
to criminalize civil
product liability law
for “defective” con-
sumer products.

V¥ Jan. 2006:

EPA announces
increased emphasis
on criminal enforce-
ment over civil
remedies, contrary
to 1994 Devaney
Memao.

2006: U.S. v.
Stringer, 408
F.Supp.2d 1083
(D.Or.). Indictments
dismissed for using
SEC civil investiga-
tion as pretext for
criminal case.

V¥ Mar. 2006:
ACC/NACDL updates
2005 survey showing
75% of their members
agree “culture of
waiver” widespread.

V Feb. 2006:
Operations Mgmt
Int'l DPA for enviro
violations requires
$1 million donation
to Coast Guard
Academy.

WV 2006: USv.
Thurston, 456 F.3d
211 (1st Cir.). Court
requires three-year
prison term, despite
probation for more
culpable co-defen-
dant in Medicare
fraud case.

'V Mar. 2006:

USA PATRIOT Act
amended to make
suspected antitrust
violation a predicate
crime to allow wiretap-
ping of boardrooms
and executive phone
conversations.

V Mar. 2007:
Outside Director of
Chiquita Brands Int'|
(a former SEC Chair)
threatened with prose-
cution after voluntarily
disclosing to DOJ his
company’s unlawful
foreign payments.

'V Oct. 2006: U.S. v.
Chief Ethanol Fuels,

(D. Neb.). Criminal pros-
ecution for underreporting
wastewater temperature
by only four degrees; EPA
later modified permit,
raising allowed discharge

by 10 degrees.
WV Dec. 2006: McNulty V Mar. 2007:
Memorandum revises McNulty announces
Thompson Memo in continued DOJ
response to criticism of targeting of
waiver policy; equates corporate fraud.
enviro offenses with corp.
fraud; and de-emphasizes
consideration of non-
criminal remedies.

June 2006: U.S. v. 'V Dec. 2006: McNulty Jan. 2007:

Memo establishes uniform
procedures for requesting
waiver, but falls short of
needed reform. In response
to Stein, a corp.’s payment of
targeted employees’ atty fees
is no longer considered to be

Stein, 435 F.Supp.2d 330
(S.D.N.Y.). Employees’
right to counsel violated
because DOJ forced
KPMG to withhold their
atty fees; indictments
dismissed in 2007. 495

Sen. Specter rein-
troduces Atty-Client
Privilege Protection
Act of 2007 (S. 186)
to bar all gov't attys
from requesting
privilege waivers.

F.Supp.2d 390. a sign of non-cooperation.
V Feb. 2006: V¥ 2006: Stolt-Nielsen
FirstEnergy DPA v. U.S., 442 F.3d 177

requires $1 million
donation to Habitat
for Humanity.

(3d Cir.). Breach of NPA
by DOJ is not subject to
pre-indictment review.

'V 2004-2006:

Record prison sentences
under flawed fraud Sent.
Guidelines of 8-25 years
for first-time offenders in
fraud cases, e.g., Jamie
Olis (24 yrs); exceed
sentences for murder
and rape.

Apr. 2006:
Sentencing Comm’n
agrees to remove
privilege waiver

as one factor for
receiving credit for
cooperation.

'V May 2007: Purdue
Frederick execs held

strictly liable as Respon-

sible Corp. Officers for
sales reps’ marketing of
OxyContin even though
execs had no actual
knowledge or involve-
ment in the offense.

May 2007: EPA
issues revised
procedures for
criminal agents
to obtain US Atty
assistance.

May 2007: U.S.

v. Carriles, 486
F.Supp.2d 599
(W.D. Tex.).
Immigration charges
dismissed; civil
investigation was
pretext for criminal
case.

July 2007: Atty-Client
Privilege Protection
Act introduced in
House (H.R. 3013);
bipartisan group of
former high-ranking
DOJ officials, ABA,
and business coalition
urge passage.

V Sept. 2007: DPAs
with five medical supply
companies allow US
Atty to appt. monitors,
including his former
boss, Atty Gen.
Ashcroft, who will be
paid $52 million in fees.

June 2007: Rita

v. U.S.,127 S.Ct.
2456. Guideline
sentences do not
warrant presumption
of reasonableness.

July 2007: Vidrine
v. US,, (WD. La.).
Plant manager sues
EPA for malicious
prosecution for
charges dropped

in 2003 for lack of
evidence.

'V July 2007:
Corporate Fraud
Task Force Five-Year
Report: 1,236 fraud
convictions (includes
214 CEOs and
Presidents, 53 CFOs,
23 corporate counsel,
and 129 VPs).

V Sept. 2007:
Veasey Report
criticizes post-
McNulty Memo
waiver policy;
Senate Judiciary
Comm. holds
hearings.

Nov. 2007: U.S. v.
Stolt-Nielsen, 2007
US Dist. LEXIS 83936
(S.D.N.Y.). Court
dismisses indictments
because DOJ not
justified in terminating
NPA. DOJ declines
to appeal.

Dec. 2007: Gall
v. U.S., 128 S. Ct.
586. gives district
courts greater
leeway to impose
non-Guideline
sentences; review
for abuse of
discretion.

'V Sept. 2007: Sen.
Pryor introduces
CPSC Reform Act of
2007 in response to
toy recall; proposes
5-year prison terms
for knowing and
willful violations of
product safety laws.

Oct. 2007: U.S. v.
McWane, Inc., 505

F.3d 1208 (11th Cir.).
Convictions reversed for
CWA violations and false
statements where gov't
lacked jurisdiction and
did not prove statements
were knowingly false.

'V Sept. 2007: DOJ
files False Claims
Act suit against
former GC of Tenet
Healthcare based
on 1997 internal
report the company
released to settle
2006 charges.

Nov. 2007: House
approves Atty-Client
Privilege Protection
Act (H.R. 3013).

Dec. 2007: U.S.
Rep. Pascrell (D-
NJ) proposes DOJ
uniform policy for
DPAs due to lack of
standards, high fees
charged by corp.
monitors, and no
judicial oversight.

Dec. 2007: Kimbrough
v. U.S,, 128 S.Ct. 558
rules that district courts
could deviate from the
Guidelines based on a
policy disagreement with
the 100-1 ratio for crack
cocaine set forth in the
Guidelines.

Aug. 2008: Deputy Attorney

General Mark Filip issues revisions
to McNulty Memo but retains McNulty
Memao’s inclusion of “environmen-

tal crimes” in the corporate fraud
category, as well as the nine factors
to be considered in exercising pros-
ecutorial discretion over business
organizations.

Oct. 2008: After strong rebukes
from district courts, the SEC
issues an Enforcement Manual
prohibiting civil investigations
from being used as a pretext for
criminal actions, but also instruct-
ing SEC employees not to answer
when asked whether a parallel
criminal investigation exists.

'V Aug. 2008: United States
v. Posada Carriles, 541 F.3d
344 (5th Cir. 2008). Fifth Circuit
holds that absent affirmative
misrepresentation, the govern-
ment is under no obligation to
reveal that information obtained
in a routine civil investigation
can be used in a criminal case.

Aug. 2008: The Filip Memo
issues guidelines providing that
corporations need not disclose
and prosecutors may not request
the disclosure of attorney-client
communications or attorney work
product as a condition for the
corporation’s eligibility to receive
cooperation credit.

May 2008: Deputy Attorney
General Mark Filip modifies the
United States Attorney’s Manual
to prohibit the inclusion of terms
in DPAs and NPAs that require
the payment of funds to parties
who were not victims of the
criminal activity in question.

August 2008: Deputy Attorney
General Mark Filip published
revisions to the Principles of
Federal Prosecution of Busi-
ness Organizations, directing
prosecutors to not ask for waiver
of attorney-client or work product
privilege in the context of DPAs
and NPAs.

WV Jan. 2009: United States v. lonia
Management, S.A., 555 F.3d 303 (2d
Cir.). Second Circuit upholds jury convic-
tion and affirms that a corporate defen-
dant can be held criminally responsible
for the conduct of a single low-level
employee even if he or she acted in direct
contravention of corporate policy and a
robust corporate compliance program.

Oct. 2009: EPA Administrator Lisa
P. Jackson testified to Congress,

“In situations where states are not
issuing protective permits or taking
enforcement to achieve compliance,
EPA needs to act to strengthen state
programs and to pursue federal
enforcement actions as necessary.”

'V Dec. 2008: DOJ's ENRD revises
1999 Integrated Enforcement Policy,
with Directive 08-02, Parallel Pro-
ceedings Policy, which continues

to provide for joint civil and criminal
investigations and permits sharing
of jointly developed information after
the grand jury convenes in certain
circumstances.

Feb. 2009: Senator Arlen Specter (D-PA)
reintroduces the Attorney-Client Privilege
Protection Act in the new congressional
session as S. 445.

Nov. 2008: DOJ revokes DPA with
Aibel Group Ltd. after Aibel Group
Ltd. self-reports its noncompli-
ance with a DPA; Aibel Group Ltd.
pleads guilty to the underlying
FCPA charges.

Jan. 2009: Spearsv.U.S.,

129 S. Ct. 840 holds that district
courts are entitled to reject and vary
categorically from the crack-cocaine
Guidelines based on a policy
disagreement with those Guidelines.

W July 2009: Frederic Bourke is convicted
of conspiring to violate the Foreign Corrupt
Practices Act, even though he was never
accused of bribing or directing others to

bribe foreign government officials. Bourke’s
conviction is based on evidence of “general
knowledge” of corruption in the region and
the court’s “conscious avoidance” jury instruc-
tion to satisfy element of criminal knowledge.

WV Oct. 2009: Lanny Breuer, Assistant Attorney
General for the DOJ Criminal Division, says while
discussing the Obama Administration’s enforce-
ment priorities that “the risks we face from white-
collar criminals have never been greater.” In
support, Breuer cites the increased sophistication
of white-collar criminals and fraud stemming from
the government’s “massive” and “unparalleled”
intervention in the financial sector.

April 2009: U.S. Representative

Bill Pascrell (D-NJ) introduces
legislation (H.R. 1947) that would
require the Attorney General to issue
guidelines with respect to DPAs and
NPAs and require judicial oversight
over compliance with the DPA and
appointment of monitors.

July 2009: House Subcommittee on Crime, Terrorism and
Homeland Security holds hearing on the rapid expansion
of federal criminal law. Former U.S. Attorney General Dick
Thornburgh testifies, urging lawmakers to consider legisla-
tive reform to address the problem of overcriminalization:
“The criminal sanction is a unique one in American law,

and the stigma, public condemnation and potential depriva-

tion of liberty that go along with that sanction demand that
it should be utilized only when specific mental states and
behaviors are present.”

W Oct. 2009: Dr. Scott Harkonen,
former CEO of InterMune, is
convicted on wire-fraud charges for
promoting off-label use of the drug,
Actimmune.
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2010: The EPA's
criminal enforcement
program is expected
to complete a three-
year strategy of hir-
ing more CID agents
to raise the number
to 200.
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