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Dear Ms. Duarte: 
 
 The Washington Legal Foundation (WLF) hereby submits these comments to the second 
proposed rule by the Department of Defense (DOD), the General Services Administration 
(GSA), and the National Aeronautics and Space Administration (NASA) issued on May 16, 
2008.  73 Fed. Reg. 28407 (May 16, 2008).  That proposed rule makes additional changes to the 
original proposed ruled published last year, FAR Case 2007-006.  72 Fed. Reg. 64109 (Nov. 14, 
2007).  As discussed further herein, WLF submits that both the original proposed rule and the 
additional proposed changes, which trigger suspension or debarment proceedings for government 
contractors, are flawed because they (1) violate due process protections by imposing reporting 
obligations that are vague and ambiguous; (2) implicate the attorney-client privilege; (3) are 
inconsistent with recently enacted statutory authority; and (4) are contrary to the public interest.   
 
 At a minimum, the Civilian Agency Acquisition Council and the Defense Acquisition 
Regulations Council (Councils) should amend the proposed rule to delete mandatory reporting 
obligations for civil violations of the False Claims Act and add language specifically protecting 
the attorney-client privilege from forcible or compelled waiver. Alternatively, the Councils 
should resubmit the proposed rule for additional public comment in light of pertinent intervening 
legislation enacted just two weeks ago, or alternatively, hold the rulemaking proceeding in 
abeyance pending further action on related legislation that would expand the scope of the False 
Claims Act.  In addition, WLF requests that the Councils hold public hearings on this clearly 
controversial proposed rule. 
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Interests of WLF 
 
 WLF is a non-profit public interest law and policy center based in Washington, D.C., 
with supporters nationwide.  Founded 30 years ago, WLF devotes a substantial portion of its 
resources to promoting a limited and accountable Government, supporting the free enterprise 
system, and opposing abusive enforcement actions by the Government and civil litigation by 
private litigants.  As part of WLF's CRIMINALIZATION OF FREE ENTERPRISE-BUSINESS CIVIL 
LIBERTIES PROGRAM, WLF regularly participates in important constitutional and statutory 
litigation raising these issues.  In addition, WLF recently published its SPECIAL REPORT: 
FEDERAL EROSION OF BUSINESS CIVIL LIBERTIES, which discusses federal government 
enforcement policy and practices by the Department of Justice and regulatory agencies that 
assault civil liberties, including the attorney-client privilege and the requirement of proving men 
rea or criminal intent.  In addition, over the last few years, WLF has urged the Department of 
Justice and the Sentencing Commission, along with other organizations and individuals, to 
change their policies that threaten the waiver of attorney-client and work product privileges. 
 
 In particular, WLF has appeared before the Supreme Court and other federal courts 
raising significant issues regarding the civil False Claims Act (FCA), 31 U.S.C. § 3729 et seq.  
See, e.g., Allison Engine Co. v. United States, ex rel. Sanders, 128 S. Ct. 2123 (2008); R & F 
Props. of Lake County, Inc. v. United States ex rel. Walker, cert. denied, 127 S. Ct. 554 (2006); 
Hughes Aircraft Co. v. United States ex rel. Schumer, 520 U.S. 939 (1997); Riley v. St. Luke’s 
Episcopal Hosp., 196 F.3d 514 (5th Cir. 1999).  WLF also filed briefs in cases raising broader 
issues of Arthur Andersen LLP v. United States, 544 U.S. 696 (2005); Stolt-Nielsen, S.A. v. 
United States, cert. denied, 127 S. Ct. 494 (2006); United States v. Stein, 495 F. Supp. 2d 390 
(S.D.N.Y. 2007), appeal pending, No. 07-3042-cr. 
 
 In addition, WLF’s Legal Studies Division produces and distributes legal public policy 
publications on numerous topics, including the FCA.  See, e.g., J. Andrew Jackson & Edward W. 
Kirsch, The Qui Tam Quagmire:  Understanding the Law in an Era of Aggressive Expansion 
(WLF Monograph) (1998); John T. Boese, New False Claims Law Incentives Pose Risk to 
Contractors and States (WLF Working Paper) (June 2006); J. Andrew Jackson, A Law Gone 
Rogue:  Time to Return Fairness to the False Claims Act (WLF Legal Backgrounder) (Dec. 16, 
2005).  Further information about WLF and its programs is available on its website at 
www.wlf.org. 
 

First Proposed FAR Case 2007-006, 73 Fed. Reg. 64109 (Nov. 14, 2007) 
 
 The original proposed rule, initiated at the request of the Department of Justice (DOJ), 
required contractors to have a code of ethics and business conduct that would require them to 
notify the Inspector General and the Contracting Office whenever the Contractor "has reasonable 
grounds to believe that a principal, employee, agent, or subcontractor of the Contractor has 
committed a violation of Federal criminal law in connection with the award or performance of 
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any Government contract performed by contractor or a subcontract awarded thereunder."  72 
Fed. Reg. 64022-23 (Nov. 14, 2007).  The contractors' internal control system also required "full 
cooperation" with any investigating government agencies.  A contractor may be suspended or 
debarred for a "knowing failure to timely disclose" an "overpayment on a Government contract" 
or "violation of Federal criminal law in connection with the award or performance of any 
Government contract or subcontract."  Sections 9.406-2(b)(v) and 9.407-2(a)(7).   
 
 Heretofore, the reporting of suspected violations was voluntary.  DOJ claims, however, 
that the mandatory disclosure requirement was needed because allegedly "few companies have 
actually responded to the invitation of DoD that they report or voluntarily disclose suspected 
instance of violations of Federal criminal law relating to the contract or subcontract."  72 Fed. 
Reg. 64020.  However, as further discussed herein, there is no empirical evidence supporting this 
proposition; indeed, the opposite appears to be true and that corporate compliance programs are 
operating satisfactorily. 
 
 Nevertheless, the original proposal raised serious questions regarding when and under 
what circumstances a contractor was required to report an "overpayment" and "violation of 
Federal criminal law."  Numerous comments were submitted in response to that first proposal 
properly criticizing, among other things, the necessity of making the reporting mandatory as well 
as the ambiguity of the reporting obligation.  In particular, WLF agrees with many of the 
comments submitted, such as those by K&L/Gates and Holland & Knight LLP on January 14, 
2008, that (1) there is no evidence that the culture of compliance by contractors was insufficient 
to justify mandatory disclosures; (2) the phrase "knowing failure to timely disclose" needs to be 
clarified in terms of what level of knowledge is sufficient to trigger the reporting obligation and 
how quick or "timely" the report must be made; (3) the term "reasonable grounds to believe" is 
vague and overly broad; and (4) "full cooperation" was not defined and has the propensity of 
compelling the waiver of attorney-client privilege, as evidenced by the widespread "culture of 
waiver" spawned by similar provisions in DOJ's Thompson and McNulty Memoranda that 
consider the level of "cooperation" in DOJ's criminal charging decisions. 
 

Second Proposed Rule, 73 Fed. Reg. 28407 (May 16, 2008) 
 
 The second proposed rule issued on May 16, 2008, again at the instigation of DOJ and 
without any legitimate justification, made matters even worse.   The coverage of the original rule 
was greatly expanded to require disclosure of civil violations of the False Claims Act and added 
that a "knowing failure to timely disclose" a violation of the "civil False Claims Act in 
connection with the award or performance of any Government contract or subcontract subjects 
the contractor to suspension or debarment."  73 Fed. Reg. 28409.  All of the same objections 
lodged against the first proposal regarding the vagueness and ambiguity of when and under what 
circumstances a reporting obligation for criminal violations is triggered applies equally, if not 
more so, to the reporting of civil FCA violations. 
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Intervening Legislation Requires Disclosure of Violations of Only Federal Criminal Law 
 
 On June 30, 2008, the Emergency Military Supplemental Appropriations Act (H.R. 2642) 
was signed into law as part of Public Law No. 110-161.  As part of that appropriations bill, two 
provisions were enacted that relate to the proposed regulation as follows: 
 

Section 6102.  The Federal Acquisition Regulation shall be amended within 180 days 
after the date of the enactment of this Act pursuant to FAR Case 2007-006 (as published 
at 72 Fed. Reg. 64019, November 14, 2007) or any follow-on FAR case to include 
provisions that require timely notification by Federal contractors of Federal criminal law 
or overpayments in connection with the award or performance of covered contracts or 
subcontracts, including those performed outside the United States and those for 
commercial items. 

 
Section 6103.  In this chapter, the term "covered contract" means any contract in an 
amount greater than $5,000,000 and more than 120 days in duration. 

 
 The effect of this law is that by the end of 2008, FAR Case 2007-006 is to be amended to 
require "timely notification" of violations of Federal criminal law and overpayments, which is 
essentially the substance of the original proposed rule issued last year.  Furthermore, the new law 
covers commercial contracts as well as those performed overseas, which is included in the 
second revised proposed rule.  Significantly, what is not required by the new law is reporting of 
the vast range of possible civil False Claims Act violations.  While that requirement could easily 
have been included in the law if it was deemed necessary, Congress expressly limited the 
mandatory reporting to Federal criminal law.   
 

FAR Councils Should Delete Any Reporting Requirement for Civil FCA Violations. 
 
 The Councils should delete any reporting requirement that is greater in scope than 
Congress directed in Section 6102 of the Supplemental Appropriations Act.  The law did not 
address the civil False Claims Act at all, limiting the reporting obligation to violations of Federal 
criminal law.  There has been no showing that the current voluntary disclosure practices are 
insufficient.   
 
 Indeed, the qui tam or whistleblower provisions of the FCA already provide a robust 
mechanism that financially incentivizes relators to ferret out possible contract fraud or false 
claims, even where they are unintentional.  Under the FCA, relators are required to bring alleged 
violations of civil FCA to the attention of DOJ, which has the option of taking over the case from 
the relator.  The General Accountability Office (GAO) reports that from fiscal years 1987 
through 2005, DOJ's Civil Division received 8,869 FCA cases.  GAO-06-320R, INFORMATION 
ON FALSE CLAIMS ACT LITIGATION (Jan. 31, 2006).  Notably, DOJ pursued only 29 percent of the 
cases brought by relators.  Id. 
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 Accordingly, the requirement for reporting civil FCA violations should be deleted 
because Congress chose not to require such reporting.  In any event, there has been no showing 
that such a reporting obligation is necessary.  Nevertheless, as discussed herein, the reporting 
obligations of civil FCA violations are flawed in the same way as are the reporting obligations 
for federal criminal law violations due to the rule's vagueness and ambiguity.      

 
"Knowing Failure,"  "Timely Disclose," "In Connection With," and "Reasonable Grounds 

to Believe" Standards Are Vague and Ambiguous 
 
 As indicated, the proposed and revised rules are fraught with vague and ambiguous 
terminology that places a government contractor (and its employees) at grave risk for suspension 
or debarment for a "knowing failure to timely disclose...an overpayment on a Government 
contract" or a "violation of the civil False Claims Act in connection with the award of any 
Government contract or subcontract" or a "violation of Federal criminal law in connection with 
the award or performance of any Government contract or subcontract."  Furthermore, the 
Contractor Code of Business requires that contractors notify the Contracting Officer of violations 
of civil False Claims Act or Federal criminal law when it has "reasonable grounds to believe" 
such a violation occurred.  Almost every operative word in this requirement lacks clarity and 
specific guidance.  In that regard, the FAR Councils have failed abysmally in meeting many 
principles of Executive Order 12866, including the one that regulations are to be "simple and 
easy to understand, with the goal of minimizing the potential for uncertainty and litigation 
arising from such uncertainty." Section 1(b)(12). 
 
 There can be no doubt that confusion and uncertainty reins over what constitutes a 
violation of Federal criminal law or the civil False Claims Act.  There are approximately 4,500 
federal criminal laws on the books and an estimated 300,000 regulations, many of them 
criminally enforceable.  See SPECIAL REPORT: FEDERAL EROSION OF BUSINESS CIVIL LIBERTIES 
(Washington Legal Foundation) (2008) at 1-1, 1-2 (available at www.wlf.org).  Many federal 
laws, such as environmental statutes, are enforceable administratively, civilly, or criminally.   
 
 Federal prosecutors have wide discretion in deciding whether to file criminal charges 
instead of utilizing more reasonable administrative or civil remedies and often abuse that 
discretion.  A minor or trivial violation of an environmental regulation that causes little or no 
harm whatsoever can be easily criminally prosecuted because of the low mens rea standard that 
can be easily met.  A "knowing" violation that can trigger a criminal prosecution only requires a 
showing of general intent rather than proving that the person knew his conduct violated the law.  
Moreover, companies and employees can be criminally prosecuted easily for negligent 
violations.  Thus, if an employee commits a negligent act that can be criminally prosecuted, the 
company can be debarred for a "knowing failure" to report that negligent conduct. 
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 Consider, for example, the case of United States v. Hanousek, 176 F.3d 1116 (9th Cir. 
1999), cert. denied, 528 U.S. 1102 (2004).  In Hanousek, a pipeline company hired an 
independent contractor to straighten out a section of railway track that required using a backhoe 
to load rocks onto rail cars.  Unfortunately, when the backhoe operator attempted to pick up 
some of the rocks that fell onto the track, he accidentally struck the pipeline.  The operator 
quickly radioed the pipeline's pump station and the pipeline was shut down.  Nevertheless, a 
small amount of oil flowed into the nearby Skagway River.  
 
 Even though Mr. Hanousek, the railmaster, was off duty and at home, he was criminally 
charged and convicted of "negligently" discharging oil in harmful quantities to waters of the 
United States, a violation of the CWA, because of the negligence of the backhoe operator.  
Moreover, this once-removed negligent conduct was based on ordinary tort negligence standards 
instead of typical criminal negligence requiring reckless conduct.  Nevertheless, for his "crime," 
Mr. Hanousek, a first-offender, was sentenced under the harsh Sentencing Guidelines to the 
maximum sentence of twelve months' imprisonment for a misdemeanor (six months' 
incarceration and six months in a halfway house) and an additional six months of supervised 
release.  The Ninth Circuit upheld the conviction and sentence. The Supreme Court denied 
review, but in a rare dissent from a denial of certiorari, Justice Clarence Thomas, joined by 
Justice O'Connor, sharply criticized the notion that the CWA, and many other laws applicable to 
industrial activity, could be categorized as a public welfare offense 528 U.S. 1102, 1104 (2000) 
(Thomas, J., dissenting from denial of certiorari). 
 
 Assuming that the pipeline company was under a government contract to straighten out 
the railroad tracks (or pave a public highway or engage in other construction), the company 
could be subject to debarment or suspension proceedings for a "knowing failure" to report 
negligent conduct of a subcontractor that was committed "in connection with" the performance 
of a government contract, even though that conduct could just as easily be considered an 
administrative or civil violation.   There are literally thousands of EPA and OSHA regulations; 
the violation of any of them could be minor infractions that occurred "in connection with" the 
performance of many government contracts and easily considered to be criminal. 
 
 The same is true for civil False Claims Act violations.  The dockets are full of civil qui 
tam cases where there is genuine dispute as to whether there is a violation of the False Claims 
Act and there are conflicting court decisions about what constitutes a civil FCA violation.  Issues 
of materiality are also key in FCA cases, yet the proposed rules make no exception as to whether 
a false claim involves a few dollars or even if there is no financial harm at all, such as a failure to 
comply with some minor technical requirement of the contract terms. 
 
 Accordingly, it is imperative that the FAR Councils, at a minimum, revise the "knowing 
failure" and "reasonable grounds to believe" language to make it clear that the contractor (1) 
have "actual knowledge" of both the Federal criminal law or civil False Claims Act provision in 
question and (2) that the law, regulation, or contract provision in question was violated willfully, 
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that is, with specific intent, rather than either the general "knowing" or negligent violation.  In 
addition, WLF submits that any reporting requirements should cover only future violations rather 
than applying them retroactively.  Furthermore, the proposed regulation should require some 
degree of materiality to eliminate possible debarment or suspension for minor or trivial 
violations. 
 
 In addition, the requirement that the contractor "timely disclose" the violations of Federal 
criminal law or civil False Claims Act violations also constitutes a vague and unfair requirement 
to impose on contractors.  Responsible businesses and contractors will need time to investigate 
suspected violations and consult with their accountants, counsel, and other professionals to 
determine whether a violation occurred.  Thus, the proposed rule should be modified to clarify 
the meaning of the term "timely" to allow for a reasonable period of investigation.   
 

Infringement on the Attorney-Client Privilege  
 
 WLF submits that unless the reporting requirements are greatly reduced and clarified, the 
important attorney-client privilege will be subject to compelled waivers.  The pressure to waive 
the privilege will further increase by language in the original proposed rule that requires "full 
cooperation" with government agencies investigating possible violations.  In that regard, WLF 
fully concurs with the comments filed by the American Bar Association (ABA) on June 20, 
2008, that such ill-defined "full cooperation" will foster a "culture of waiver" spawned by similar 
DOJ policies embodied in the Thompson and McNulty Memoranda. 
 
 WLF submits that compelling or forcing waiver of the attorney-client privilege has the 
following adverse consequences that are not in the public interest: 
 

1. Compliance programs and corporate governance depend upon free and open 
communications between employees, management, and both in-house and outside 
corporate counsel.  Waiving attorney-client privilege has a "chilling effect" on 
communications between employees and corporate counsel and is therefore counter-
productive.  It reduces the effectiveness of corporate compliance programs, including 
those mandated by law, such as the reporting requirements of Sarbanes-Oxley.   

 
2.  Corporate counsel are effectively deputized as agents for prosecutors and regulatory 
agencies, thereby undermining their professional obligations to their client, as well as 
their perceived role by company employees. 

 
3. The forced waiver of the attorney-client privilege is a Hobson's choice for employees 
when corporate counsel request that they cooperate in an internal investigation.  If they 
refuse, they can be disciplined or fired by their employer; if they cooperate, they 
effectively surrender their Fifth Amendment rights by risking the disclosure of their 
communications by the company to the government.  They are then vulnerable to ruinous 
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prosecution, particular when the company is forced to stop paying attorneys' fees for their 
defense.  Employees lose a shared sense of duty and loyalty to the corporation and foster 
a defensive "every man for himself" workplace mentality that harms productivity. 

 
4.  There is an increased reluctance of qualified candidates to assume board positions on 
public companies, thereby reducing available talent to oversee company operations and 
compliance to the detriment of shareholders. 

 
5. Plaintiffs' attorneys are able to use the disclosed information as a "roadmap" for third-
party follow-on civil lawsuits.   

 
6. Due to conflicting judicial authority as to the validity of limited waivers, businesses are 
reluctant to cooperate voluntarily with government investigations. 
 

  Accordingly, WLF urges the FAR Councils to revise the proposed regulations by adding 
language as suggested by the ABA in its comments that will affirmatively bar any requests or 
suggestions to waive the attorney-client or work product privileges. 
 

"Significant Regulatory Action" and Executive Order 12866 
 
 The proposed rule states that it is "not a significant regulatory action and, therefore, was 
not subject to review under Section 6(b) of Executive Order 12866."  73 Fed. Reg. 28408.  WLF 
submits that the proposed rule is indeed a significant regulatory action because it greatly expands 
the coverage of the original rule to include the reporting of civil False Claims Act violations.  In 
addition, the Councils estimated -- conservatively in our view -- that the annual total burden 
hours associated with this proposal are approximately six times greater than the original proposal 
(852 hours versus 135 hours).  Perhaps it was a Freudian slip instead of a typographical error 
when the FAR Councils stated in the first proposal, "This is a significant regulatory action and, 
therefore, was not subject to review under Section 6(b) of Executive Order 12866."  72 Fed. Reg. 
64020 (Nov. 14, 2007) (emphasis added).   
 
 WLF submits that this proposed rulemaking is a "significant regulatory action" because it 
will, among other things, adversely affect in a material way a "sector of the economy," namely, 
government contractors, (Section 3(f)(1) of EO 12866). The rule also raises "novel legal and 
policy issues" (Section 3(f)(4)) regarding the meaning of what is a civil or criminal violation of 
the False Claims Act and the relationship between this rule requiring mandatory disclosure of 
violations and the McNulty Memorandum and U.S. Sentencing Guidelines regarding voluntary 
disclosures of wrongdoing. 
 
 In any event, WLF submits that the proposed rule violates other provisions of EO 12866, 
namely, that regulations are to be "consistent, sensible, and understandable" (Preamble) and that 
agencies "promulgate only such regulations as are required by law, are necessary to interpret the 
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law, or are made necessary by compelling public need, such as material failures of private 
markets to protect or improve the health and safety of the public, the environment, or the well-
being of the American people." (Section 1).  As noted earlier, the proposed rule requiring 
reporting of civil False Claims Act violations go well beyond what is required by federal law.  
Moreover, there is very little information provided in the proposed rule as to why it is necessary 
other than the simple fact that DOJ asked the Councils to promulgate such a rule.   
 
 WLF submits that just because DOJ apparently wants to make its job easier to prosecute 
government contractors by threatening suspension or debarment if they do not report violations, 
that is not a sufficient ground for rulemaking under the overriding principles of EO 12866.  As 
already noted, WLF submits that current corporate compliance programs, voluntary disclosure 
practices, reduced civil sanctions for timely reporting violations (31 U.S.C. 3729), as well as the 
qui tam provisions of the civil FCA, are more than sufficient methods of apprising DOJ of 
possible government contract fraud.   
 
 Accordingly, this proposed rule violates various provisions of EO 12866 and should be 
modified to be consistent only with current law.   
  

Paperwork Reduction Act 
 
 WLF heartily agrees with the FAR Councils that the Paperwork Reduction Act (PRA) 
applies in this rulemaking because "the proposed rule contains information collection 
requirements."   73 Fed. Reg. 28408.  The PRA covers reporting obligations imposed by 
agencies seeking "facts or opinions."  44 U.S.C. 3502(4).  The proposed rule requires 
government contractors to report violations of civil False Claims Act violations, in addition to 
violations of Federal criminal law as provided in the earlier rule.   This, of course, requires 
contractors to provide facts and opinions as to whether such laws were violated, which is an 
exceedingly complex and difficult undertaking. 
 
 Thus, even if this proposed rule is not a "significant regulatory action" under Section 6(b) 
of EO 12866 requiring review by OIRA, OIRA must nevertheless make sure that the rule 
complies with the PRA and the Regulatory Flexibility Act. Accordingly, such review by OIRA 
enhances public participation.  WLF notes that the FAR Secretariat "will submit a request for 
[OMB] approval of a revised information collection requirement."  73 Fed. Reg. 28408.  WLF 
looks forward to reviewing that submission when it is filed and will, if appropriate, provide 
further comment to OMB. 
 
 WLF submits, however, that Councils underestimate the burden hours necessary to 
comply with this regulation.  In the initial proposed regulation, the Councils stated that there 
"will be an estimated 20 burden hours for the required reporting to the contracting officer of 
violations of Federal criminal law in connection with the award or performance of any 
Government contract or subcontract." 72 Fed. Reg. 64021.  However, the annual reporting 
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burden hours of only 135 is based on an estimated 45 contractors requiring only three hours to 
prepare a report of violation.  Id.  The current revised proposal extending reporting to civil FCA 
computes the number of respondents to be 284, for a total burden hours of 852 based on the same 
three hours per report.  73 Fed. Reg. 28408.  The proposed rule states that the three hours 
includes "time for reviewing instructions, searching existing data sources, gathering and 
maintaining the data needed, and completing and reviewing the collection of information."  Id.  
WLF submits that the three hour estimate is woefully inadequate considering the time needed by 
respondents to investigate and determine whether a civil FCA violation or criminal violation 
occurred.  This, of course, does not include the time, resources, and effort expended by all 
estimate 1400 covered government contractors to establish systems for complying with this 
regulation.   

Conclusion 
 
 For the foregoing reasons and those provided in other comments, the FAR Councils 
should delete the requirement of reporting of civil FCA violations, narrow the scope of reporting 
violations of Federal criminal law by clarifying the meaning of the operative terms triggering the 
reporting obligation, and add language ensuring that there is no compulsion to waive the 
attorney-client privilege. 
 
    Respectfully submitted, 
 
    Daniel J. Popeo 
    Daniel J. Popeo 
    Chairman and General Counsel 
 
    Paul D. Kamenar 
    Paul D. Kamenar 
    Senior Executive Counsel 


