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“There is no question that post-Enron, post-WorldCom, corporate
defendants and white-collar defendants . . . have been treated much
more harshly.  It has reached the point of absurdity.” 

Barry Boss, Esq., Cozen O'Connor (2007)

 

 Chapter Seven

U.S. SENTENCING GUIDELINES

Background. In 1984, Congress enacted
the Sentencing Reform Act (SRA) to

implement two major objectives.  First,
Congress wanted to establish "truth in
sentencing" by abolishing parole and
instituting, instead, a determinant sentencing
scheme.  Defendants would no longer be
eligible for parole after serving only one-third
of their time; instead, the sentence imposed
would be, for the most part, the sentence
actually served.  Second, Congress wanted to
strip judges of their broad sentencing discretion
and require them to impose uniform sentences
by using mandatory Sentencing Guidelines to
reduce perceived unwarranted sentencing
disparities for similar crimes.  

Thus, contrary to popular belief, the SRA
was not a "get tough on crime" law.  Rather,
Congress wanted more sentencing uniformity
and wanted defendants to serve their full prison
sentence.  Unfortunately, as this chapter will
discuss, the Commission misunderstood
Congress's mandate and ran amok.  The
Commission arbitrarily set sentences for
offenses well above what they should have
been, and all but discarded probation as a
sentencing option.  The result was unduly
severe sentences for tens of thousands of

defendants, including many white-collar
defendants, resulting in a huge cost to society
and the taxpayers.  Because approximately 95
percent of all defendants plead guilty, the
sentence imposed is the critical feature of the
criminal justice system.

The SRA also specified different methods
for computing fines imposed on individuals and
corporations.  While individuals would
continue to be subject to maximum fines as
provided by the underlying statute in question,
corporations, on the other hand, would now be
subject to much larger fines of $500,000 or
twice the gain or loss per felony count under
the Alternative Fines Act. 

On November 1, 1987, the new Sentencing
Guidelines went into effect, but only for
individuals.  The Commission deferred
promulgating Organizational Guidelines for
corporations and other entities to allow for
further study and deliberation.  Four years later,
Guidelines Manual, Chapter Eight-Sentencing
of Organizations, went into effect on November
1, 1991.  During the interim period,
corporations were sentenced to probation and
fined at the discretion of the sentencing judge
under the governing substantive statute.  On the



7-2

other hand, the mandatory Guidelines for
individuals required that sentences imposed by
district court judges fall within a small fixed
range for various categories of offenses and
offenders characteristics.

Thus, a Guideline sentence for a particular
offense was determined by computing a
culpability score, which in turn, translated into
a Guideline sentence that a judge was required
to impose, with limited discretion to depart
from that sentence.  The score was based on the
nature of the crime committed, including
aggravating and mitigating factors or offense
characteristics, and the criminal history of the
offender.  Sentencing factors that were usually
considered by judges in the pre-Guideline era,
such as the age, health, socio-economic
background, and other personal characteristics
of the defendant, could no longer be
considered.  

A culpability score greater than 10 for a
first offender required incarceration for at least
six months, which sharply increased in duration
as the culpability score increased.  For example,
a score of 16, which is easily obtained in many
white-collar cases and environmental cases,
translates into a Guideline sentence of 21-27
months in prison.  Scores of 12 or below
allowed judges to impose a "split sentence,"
dividing the time to be served between
incarceration and home detention or a half-way
house.  Probation was available for the rare
defendant whose score was 8 or below.  As will
be discussed, sentences imposed under the
Guidelines for many offense categories are
generally twice the length of pre-Guideline
sentences served, and even more so for
environmental offenses and white-collar
offenses.

Harsh Guideline Sentences for Minor
Environmental Offenses.  Even though
Congress directed the Sentencing Commission

to devise Guideline sentences that would reflect
the average sentence actually served in pre-
Guideline days, and provide for probation for
first-time offenders in non-violent, non-serious
offenses, the sentences dictated by the
Guidelines deviated significantly from pre-
Guideline practice.  The sentences imposed
were generally regarded by defendants and
even many judges to be unduly harsh and
inflexible.  This was particularly true with
respect to sentences imposed for environmental
infractions under Part 2Q of the Guidelines.  

For example, felony prosecutions of minor
wetland violations involving the placement of
clean fill on private property deemed to be
"wetlands," without a federal permit, required
prison sentences of two or more years, even
though such infractions were typically handled
either administratively or civilly before the
Guidelines.  See, e.g., United States v. Pozsgai,
897 F.2d 524 (3d Cir. 1990) (27-month
sentence for placing clean fill on private
property, the longest prison sentence for an
environmental offense at the time); Mills v.
United States, 36 F.3d 1052 (11th Cir. 1994)
(24-month sentence imposed on father and son
for placing 11 piles of clean building sand on
their quarter-acre lot allegedly containing
wetlands).  In another wetland case, previously
discussed in Chapter Three, federal prosecutors
urged an incredulous court to send the property
owner to prison for over two years for simply
moving "dirt or sand from one end of [his]
property to the other end [that does] not impact
the public in any way whatsoever."  United
States v. Rapanos, No. 03-20023, (E.D. Mich.).
Sentencing Transcript at 16 (March 15, 2005).

Two other previously discussed cases
further illustrate the Guidelines' severity.  In
United States v. McNab, three seafood
importers were sentenced to prison for a record
97 months, or a full eight years, as first
offenders for a minor regulatory offense under

http://www.altlaw.org/v1/cases/543983
http://www.altlaw.org/v1/cases/543983
http://bulk.resource.org/courts.gov/c/F3/36/36.F3d.1052.93-2757.html
http://bulk.resource.org/courts.gov/c/F3/36/36.F3d.1052.93-2757.html
http://bulk.resource.org/courts.gov/c/F3/36/36.F3d.1052.93-2757.html
http://www.law.cornell.edu/supct/html/04-1034.ZS.html
http://www.law.cornell.edu/supct/html/04-1034.ZS.html
http://www.law.cornell.edu/supct/html/04-1034.ZS.html
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the Lacey Act of importing frozen seafood in
plastic bags rather than cardboard boxes.  331
F.3d 1228 (11th Cir. 2004).  In United States v.
Hansen, 262 F.3d 1217 (11th Cir. 2001), the
owner of a chemical facility, the plant manager,
and the temporary CEO were charged long after
the plant was shut down for "knowing
endangerment" under the CWA.  They were all
convicted and were sentenced as first offenders
under the Guidelines to prison terms of nine,
six, and four years respectively, even though
there was no showing that the wastewater
caused any serious harm to any employee.

Even misdemeanor violations of certain
environmental statutes — where the maximum
statutory prison sentence for the worst offender
is one year in prison — were subject to harsh
treatment.  In many cases, the Guidelines
actually called for even longer sentences than
allowed by the underlying statute, thereby
capping the sentence at the statutory maximum
of one year.  The one-year maximum sentence
thus became a mandatory minimum sentence for
a first offender for a minor regulatory
infraction.  See Benjamin S. Sharp & Leonard
H. Shen, The (Mis)Application of Sentencing
Guidelines To Environmental Crimes, in BNA
TOXICS L. REP. 189 (July 11, 1990).  Before the
Guidelines, first offenders found guilty of
misdemeanor offenses often received
reasonable sentences consisting of a fine,
probation, and/or community service.

Because the Guidelines produced such
severe sentences, both the EPA and federal
prosecutors eagerly exploited them, knowing
that judges would be required to mete out harsh
and unfair sentences for minor regulatory
offenses that would likely have been handled
administratively or civilly in the pre-Guideline
era.  Consequently, many defendants were
forced to plead guilty to charges, and even
serve some time in prison, rather than face
many more months and years in prison under a

Guideline sentence imposed after trial and
conviction.  Indeed, the gross disparity in many
cases between a Guideline sentence imposed as
part of a plea deal and a sentence imposed if
found guilty after trial led many observers to
conclude that a person was being severely
punished for exercising his Sixth Amendment
right to stand trial.  

This disparity in sentencing was due to the
common practice of "charge bargaining" and
the more controversial "fact bargaining."  In the
former, the prosecutor would agree to drop
certain charges if the person pled guilty; in the
latter, the prosecutor would represent to the
court that certain "facts" of the offense applied,
such that a specific lower sentence under the
Guidelines would be imposed rather than the
higher one if the person were found guilty by a
jury.  Those who were innocent of the crimes
charged would be forced into plea bargains
rather than risk being found guilty and
receiving a draconian sentence.  Thus, the
prosecutors essentially selected the sentence
that they wanted, rather than allowing the court
to use the sentencing discretion it had exercised
in the pre-Guideline days.

Pre- and Post-Sarbanes-Oxley.  In 2001,
the Commission considered a comprehensive
revision to the Guidelines relating to economic
offenses in its Economic Crime Package.
There was a major revision to the definition of
"loss" to approximate the monetary harm
resulting from an offense, and thus, to increase
the fines and penalties depending upon the size
of the loss.  In 2002, following the wake of the
Enron scandal, Congress enacted the Sarbanes-
Oxley Act.  Section 805(a)(5) requires the
Sentencing Commission to amend its
Guidelines to ensure that they are sufficient to
punish and deter corporate wrongdoing with
respect to fraud and obstruction of justice.  The
Commission responded with harsh individual
Guidelines that essentially doubled or nearly

http://bulk.resource.org/courts.gov/c/F3/262/262.F3d.1217.-2-1.98-00023-.99-11638.html
http://bulk.resource.org/courts.gov/c/F3/262/262.F3d.1217.-2-1.98-00023-.99-11638.html
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tripled the sentences for individuals convicted
of fraud or obstruction.  As for organizations,
the Commission's Ad Hoc Advisory Group on
the Organizational Sentencing Guidelines,
which was established before Sarbanes-Oxley,
continued to develop a comprehensive
compliance program for corporations, which
the Commission adopted in 2004.

The impact of Sarbanes-Oxley was severe.
For example, Jamie Olis of Dynegy
Corporation was originally sentenced in 2004
to prison for 25 years under the Guidelines for
his role in securities fraud case in which he did
not benefit monetarily.  On appeal, the Fifth
Circuit reversed, based on a re-computation of
the loss due to the fraud.  United States v. Olis,
429 F.3d 540 (5th Cir. 2005).  The district court
resentenced Olis on September 22, 2006, and
imposed a more reasonable six-year term,
principally because the harsh Guidelines were
no longer mandatory under the Supreme
Court's 2005 United States v. Booker decision.
543 U.S. 220 (2005).  Nevertheless, the six-
year term, roughly equivalent to a pre-
Guideline sentence of 18 years, is severe for
this particular offense and offender.

Other draconian sentences were imposed
during this time period.  John Rigas, the 80-
year old former chair of Adelphi, was
sentenced to prison for 15 years.  Bernard
Ebbers, the 64-year-old ex-chair of WorldCom,
received a 25-year prison term, prompting the
Second Circuit to note that this sentence was
"longer than the sentences routinely imposed
by many states for violent crimes, including
murder, or other serious crimes such as serial
child molestation."  United States v. Ebbers,
458 F.3d 100, 129 (2d Cir. 2006).  Jeff Skilling,
ex-CEO of Enron, was sentenced to a 24-year
prison term.  To be sure, serious fraud cases
should be criminally prosecuted and
appropriate punishments imposed, but as Barry
Boss, a leading white-collar defense attorney

concluded, "[t]here is no question that post-
Enron, post-WorldCom, corporate defendants
and white-collar defendants . . . have been
treated much more harshly.  It has reached the
point of absurdity."  Cristin Schmitz, Appeals
Court Shows White-Collar Criminals No Mercy,
INSIDE COUNSEL (Nov. 2007).  For an excellent
critique of this harsh sentencing practice, see
Ellen S. Podgor, The Challenge of White Collar
Sentencing, 97 J. OF CRIM. L. & CRIMINOLOGY

731 (2007).

Misguided Environmental Guidelines.
One of the reasons for harsh white collar prison
sentences in general, and for environmental
offenses in particular, was the Commission's
failure to promulgate the Guidelines based on
historical sentencing practice, as Congress
directed.  The Commission was required to
consider the length of time actually served in
prison in pre-Guideline cases, not just the
length of the sentence imposed by the court.
As noted, before 1987, white collar and other
non-violent defendants who were sentenced to
prison for more than one year were generally
eligible for parole, and would likely receive it,
after serving only one-third of the sentence
imposed.  See 18 U.S.C. § 4205(a) (repealed).
Thus, if a defendant were sentenced to prison
for three years under the pre-Guideline regime,
that defendant would be eligible for parole after
serving one year in prison.  

Because parole was abolished by the SRA,
a one-year sentence imposed today under the
Guidelines is functionally equivalent to a pre-
Guideline sentence of three years.  A good rule
of thumb is to multiply a Guideline sentence by
a factor of three to gauge its severity vis-a-vis
pre-Guideline practice.  Thus, a Guideline
sentence of two years for a minor wetland
offense is functionally equivalent to an
excessive pre-Guideline sentence of six years.
Because such a long prison sentence was never
imposed or even contemplated for the worst

http://bulk.resource.org/courts.gov/c/F3/429/429.F3d.540.04-20322.html
http://bulk.resource.org/courts.gov/c/F3/429/429.F3d.540.04-20322.html
http://www.law.cornell.edu/supct/html/04-104.ZS.html
http://www.law.cornell.edu/supct/html/04-104.ZS.html
http://fl1.findlaw.com/news.findlaw.com/nytimes/docs/worldcom/usebbers504ind3s.pdf
http://fl1.findlaw.com/news.findlaw.com/nytimes/docs/worldcom/usebbers504ind3s.pdf
http://www.insidecounsel.com/section/litigation/1487
http://www.insidecounsel.com/section/litigation/1487
http://www.insidecounsel.com/section/litigation/1487
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polluter, let alone for a minor regulatory
offense without environmental damage, the
Guideline sentences were simply unreasonable
and fatally flawed.  Unfortunately, the courts,
prosecutors, and even defense attorneys have
never fully grasped or appreciated this basic
reality of comparing pre- and post-Guideline
sentencing schemes.  Instead of challenging the
reasonableness of the particular Guideline at
issue directly, most practitioners tactically
argue and litigate "inside the box" or around the
edges of the Guidelines, trying to convince the
sentencing court to shave a point here or a point
there to reduce the culpability score under the
Guidelines, sparing their clients, at best, only a
few extra months in prison from an otherwise
unreasonably long sentence.

If the Commission had properly done its
research, it would have quickly discovered that
pre-Guideline sentences for environmental
offenses were fairly uniform and rarely
involved incarceration; rather, suspended
sentences, probation, fines, and restitution were
the norm.  Where incarceration was imposed,
the length of the sentence was usually a few
weeks or months, which adequately served the
principles of punishment and deterrence.  See
generally U.S. ENVTL. PROTECTION AGENCY,
OFFICE OF ENFORCEMENT, SUMMARY OF

CRIMINAL PROSECUTIONS RESULTING FROM

ENVIRONMENTAL INVESTIGATIONS (May 31,
1991) (summarizing disposition of all
environmental criminal cases from fiscal years
1983 to 1991).  Clearly, the Guideline
sentences for environmental offenses do not
represent the "typical" or "average" pre-
Guideline sentence that Congress wanted the
Commission to use.  More troubling, the
Commission has never provided any reasons
for the sharp departure from past sentencing
practice as it is required to do, thereby making
the resultant Part 2Q Environmental Guidelines
arbitrary and capricious.  

Organizational or Corporate Sentencing
Guidelines.  As previously noted, on
November 1, 1991, the Sentencing Commission
established Chapter Eight of the Guidelines for
Organizations.  Because corporations obviously
could not be imprisoned, the focus of the
Organizational Guidelines was centered on
establishing a range of fines for the offense in
question; compensating victims for any harm in
the form of restitution; disgorging illegal
profits; regulating the terms of probationary
sentences; and implementing other applicable
penalties such as forfeiture.  Notably, the
Organizational Guidelines do not contain fine
levels for many environmental, food, drug and
consumer safety offenses for which
corporations may be held vicariously liable.
The fines for those offenses are based on the
substantive statute in question.

Chapter Eight of the Guidelines
established a "carrot and stick approach" to
determine the level of fines and other
punishment to be imposed on a corporation
found guilty of a crime.  Thus, the Guidelines
provide incentives to companies who have
effective policies, practices, and cultures
designed to deter and prevent misconduct, and
concomitantly, punish more harshly those
companies that do not.  Chapter Eight has three
major subdivisions: Part B- "Remedying the
Harm from Criminal Conduct;" (2) Part C-
"Fines;" and (3) Part D- "Organizational
Probation."  

Corporate Fines and Penalties.  Part B of
Chapter Eight is designed to focus on
restitution to the victims of the offense.  Part C
establishes fine levels for most offenses,
excluding some offenses such as environmental
and food and drug violations.  In short, the fine
level for a felony is the greatest of 1) the fine
specified in the statute; 2) $500,000; or 3) twice
the gross gain received by the company or loss
inflicted on victims.    

http://www.epa.gov/compliance/resources/cases/criminal/summary.html
http://www.epa.gov/compliance/resources/cases/criminal/summary.html
http://www.epa.gov/compliance/resources/cases/criminal/summary.html
http://www.epa.gov/compliance/resources/cases/criminal/summary.html
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Section 8C2.5 lists the various culpability
factors that make up the culpability score,
which, in turn, determine the fine level and
other punishment to impose.  Those six factors
are (1) involvement in or tolerance of the
criminal activity; (2) prior history; (3) violation
of a prior order or probation; (4) obstruction of
justice; (5) effective compliance and ethics
program; and (6) self-reporting, cooperation,
and acceptance of responsibility.  U.S.S.G. §§
8C2.5(b)-(g).  

Corporate Probation.  Part D of Chapter
Eight gave the court broad discretion to impose
probation conditions for organizations,
including establishing and implementing an
effective compliance program.  The Sentencing
Commission established the following seven
criteria that were the minimum required for
determining whether a company had an
"effective program to prevent and detect
violations of law," which would then be taken
into account to reduce the company's
culpability score, and hence, reduce the penalty
imposed on a corporation:

(1) The organization must have
established written compliance
procedures to reduce criminal
conduct, which must be
followed by all employees and
agents. 

(2) High-level personnel must be
assigned the responsibility to
oversee  the  compliance
program.

(3) The organization must not
delegate authority to employees
that the company knows, or
should know, have a propensity
to violate the law.

(4) T h e  c o m p a n y  m u s t

communicate its compliance
program to all employees
through effective training
programs, publications, and the
like.

(5) The company must have
monitoring and auditing
systems to ensure that
compliance is being carried out,
as well as provide "whistle-
b low er"  p ro tec t io n s  to
employees. 

(6) P r o p e r  a n d  a d e q u a t e
disciplinary measures must be
taken against employees for
failing to detect or prevent an
offense.

(7) If an offense occurs, the
company must respond to the
offense and take remedial
measures to prevent similar
violations.  Companies must
fu l ly  cooperate  in  th e
investigation, including, where
necessary, waiving attorney-
client privilege (This waiver
policy, adopted in 2004, was
revoked by the Commission in
2006.).

Widespread Impact of Guideline's
Compliance Program. The Sentencing
Commission's Chapter Eight compliance
program criteria quickly began to serve as a
model for the courts, DOJ, regulatory agencies,
and even Congress in devising enforcement
policies.  For example, in United States v.
Lucas Aerospace Communications &
Electronics, 94 Cr. 3492 (E.D.N.Y. 1994), the
district court imposed the Guidelines' effective
compliance program criteria as a condition of
probation. In In re Caremark, Int'l Inc.

http://www.ussc.gov/2007guid/8c2_5.html
http://www.ussc.gov/2007guid/8c2_5.html
http://www.ussc.gov/2007guid/8c2_5.html
http://www.dwt.com/practc/healthcr_compliance/publications/OIG_Hosp_Compliance/docs/caremark.pdf
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Derivative Litigation, 698 A.2d 959, 970 (Del.
Ch. 1996), the Delaware court ruled that
directors could be held liable in shareholder
derivative lawsuits for not establishing an
effective compliance program along the lines
outlined in the Sentencing Guidelines.  

In December 1995, the EPA issued a
policy that similarly tracked the Guidelines'
compliance program in determining both the
amount of civil penalties and whether to make
criminal enforcement referrals to the
Department of Justice.  HHS followed suit with
a similar policy.  The 1999 Holder Memo and
its progeny, discussed in Chapters Three and
Five, expressly refer to the Sentencing
Commission's Compliance Program criteria as
a consideration for exercising DOJ's charging
discretion.

In September 2001, on the tenth
anniversary of the Organizational Guidelines,
the Commission established a 15-member Ad
Hoc Advisory Group on the Organizational
Sentencing Guidelines to review the
effectiveness of the Guidelines, with emphasis
on examining effective corporate compliance
programs.  While the advisory group was
composed of members of the defense bar,
Justice Department, academia, and consulting
firms, there were remarkably no corporate
managers, officers, or in-house counsel serving
on the advisory group.

Waiver of Attorney-Client Privilege.  On
October 7, 2003, after a series of hearings and
public comment, the Ad Hoc Advisory Group
issued its report to the Commission.  U.S.
SENT'G COMM'N, REPORT OF THE AD HOC

ADVISORY GROUP ON ORGANIZATIONAL

SENTENCING GUIDELINES (Oct. 7, 2003). The
Advisory Group recommended that the
Commission promulgate a stand-alone
Guideline in Chapter Eight defining an
"effective program to prevent and detect

violations of law," drawing upon guidance
reflected in the current Application Notes to
Chapter Eight and eliminating ambiguities in
the original Guidelines.  Notably, the Advisory
Group recommended that waiver of the
attorney-client privilege may be required in
some circumstances to satisfy the requirement
of demonstrating "cooperation" with
government prosecutors.  The Advisory Group
also recommended that for smaller
organizations, an increase in the culpability
score should not be required due to the inability
of smaller companies to establish and
implement a costly compliance program.

On May 1, 2004, responding to the
Advisory Group's recommendations, the
Commission issued revised Organizational
Guidelines expanding the scope of what it
regarded as an "effective compliance and ethics
program," which would make a company
eligible for penalty mitigation.  In particular,
the revisions focused on the need for
companies to promote an organizational culture
that encourages ethical and legal conduct.  At
the same time, there would be no mitigation
points if the company unreasonably delayed
reporting the offense or if management
participated or condoned the illegal conduct.
Those revisions, including the language on
attorney-client privilege waiver, became
effective on November 1, 2004.  

Shortly thereafter, a storm of criticism
from the organized bar and corporate
community about DOJ's waiver policy spilled
over to the Commission's waiver policy.  The
same organizations and individuals described in
Chapter Five who opposed DOJ's waiver policy
filed comments with the Commission urging it
to revoke its policy.  On April 5, 2006, the
Commission did just that by unanimous vote.
  

Recent Corporate Sentencing Data.  In
FY 2007, 196 organizations were sentenced

http://www.ussc.gov/corp/advgrp.htm
http://www.ussc.gov/corp/advgrp.htm
http://www.ussc.gov/corp/advgrp.htm
http://www.ussc.gov/corp/advgrp.htm
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under Chapter Eight Organizational Guidelines,
of which 84.7 percent pled guilty (11 percent
lower than the overall plea rate of 95.8
percent).  U.S. SENT'G COMM'N 2007
SOURCEBOOK OF FEDERAL SENTENCING

STATISTICS Table 53 (attached hereto). 

 Of the 196 cases, 62 were for fraud (about
one-third), followed by 51 environmental
offenses (about one-fourth).  Other categories
included import/export offenses (11 cases),
food and drug offenses (9 cases), and antitrust
offenses (7 cases).  The number of
organizations sentenced in 2007 was about 10
percent smaller than the 217 reported in 2006.
2006 SOURCEBOOK, Table 53.  However, it was
over a four-fold increase from the 44
organizations sentenced in 2004.  2004
SOURCEBOOK, Table 53.  

Fines and/or restitution were imposed in
165 of those 196 cases, with an average fine
over $7 million and the median of $131,500.
The average restitution was just over $3
million, and the median was $245,000.  2007
SOURCEBOOK, Tables 52, 53 (attached hereto).
In 2006, the average fine was $5.8 million and
the median was $50,000; the average restitution
was almost $2 million, and the median was
$362,000.  2006 SOURCEBOOK, Tables 52, 53.
Thus, the average and median fines imposed in
2007 were greater than those imposed in 2006.

In sharp contrast, the average
organizational fine for all offenses in fiscal year
1995 was $242,892, and the median fine was
$30,000.  In fiscal year 2001, the average fine
skyrocketed to $2,154,929, and the median fine
doubled to $60,000.  Within four years, the
average fine doubled to $4.5 million in fiscal
year 2005, considerably more than the inflation
rate of approximately 10 percent over those
years.  The trend is clearly higher fines for
organizations.

Only one of the 89 corporate defendants
sentenced in 2007, for which the Sentencing
Commission provided information, had an
effective compliance and ethics program as
provided by U.S.S.G. § 8C2.5(f).  See Table 54
(attached hereto).  Remarkably, only one of the
89 organizations had a prior criminal or
administrative record, suggesting that the
businesses were not recidivists, but law
abiding.  Id.

Key Rulings on Sentencing Guidelines.
On January 12, 2005, the Supreme Court issued
its landmark decision in Booker v. United
States, 543 U.S. 220 (2005).  The Supreme
Court ruled that the federal Sentencing
Guidelines violate a person's Sixth Amendment
right to a jury trial when judges base a sentence
on the Guidelines' aggravating factors, where
they are not found by a jury beyond a
reasonable doubt.  The Court remedied this
violation by striking down the provision of the
Sentencing Reform Act that made the
Guideline sentences mandatory for federal
judges.  Henceforth, the Guidelines would be
advisory only, although judges would be
required to consider them as one of several
sentencing factors, as required by Congress.

Under 18 U.S.C. § 3553(a) Congress
mandated that sentencing courts "shall impose
a sentence sufficient, but not greater than
necessary, to comply with the purposes [of
punishment]," namely, "(A) to reflect the
seriousness of the offense, to promote respect
for the law, and to provide a just punishment
for the offense; (B) to afford adequate [general]
deterrence to criminal conduct; (C) to protect
the public from further crimes of the defendant
[specific deterrence]; and (D) to provide the
defendant with needed educational or
vocational training, medical care, or other
correctional treatment in the most effective
manner" (emphasis added).  In addition, §
3553(a)(6) requires courts to "avoid

http://www.ussc.gov/ANNRPT/2007/SBTOC07.htm
http://www.ussc.gov/ANNRPT/2007/SBTOC07.htm
http://www.ussc.gov/ANNRPT/2007/SBTOC07.htm
http://www.law.cornell.edu/supct/html/04-104.ZS.html
http://www.law.cornell.edu/supct/html/04-104.ZS.html


7-9

unwarranted sentencing disparities among
defendants with similar records who have been
found guilty of similar conduct."  Moreover, §
3553(a)(3) requires courts to consider "the
kinds of sentences available," meaning
probationary and other non-prison alternatives,
such as home confinement, community service,
fines, restitution, or a combination thereof.
Unfortunately, this latter factor is often
overlooked or given little consideration.

The directive that the sentence be
"sufficient, but not greater than necessary" to
comply with these sentencing purposes is the
so-called "parsimony principle," an important
hallmark of a civilized society that does not
inflict arbitrary, wanton, or gratuitous
punishment on its citizens.  The Booker
decision was expected to curb the power of
overzealous prosecutors who effectively
controlled what prison sentences would be
meted out, and restore sentencing discretion to
experienced and impartial judges.  The Justice
Department, however, continued to instruct
U.S. Attorneys to request the imposition of the
maximum sentences permitted under the
Guidelines in individual cases.

Unfortunately, since Booker, most
sentencing and appellate courts continued to
rely on the Sentencing Guidelines to justify
imposing otherwise harsh sentences, merely
paying lip service to other sentencing criteria.
When district court judges did take their duties
seriously and imposed sentences below the
Guideline range, they often found these
sentences reversed on appeal at the urging of
the Justice Department as being unreasonably
lenient under the advisory Guidelines.  

Case Study: United States v. Thurston.
A perfect illustration of the fundamental flaws
of the Sentencing Guidelines is the white-collar
case of United States v. Thurston, 358 F.3d 51
(1st Cir. 2004).  Two company executives were

each charged with one count of conspiracy
under 18 U.S.C. § 371 with respect to their
company's Medicare billing practice for
laboratory blood testing.  DOJ offered the
company President, whom the district court
determined to be the prime architect of the
challenged practice, a plea bargain, which he
accepted.  He was allowed to plead nolo
contendere, was not required to furnish the
government with any assistance, and received
a reasonable sentence of three years of
probation, which the government did not
challenge.  

The government offered a similar plea deal
to Thurston, who rejected the offer because he
believed he was innocent, and exercised his
constitutional right to stand trial.  Two defense
expert witnesses testified at trial that the
challenged blood testing procedures were a
lawful industry practice.  There was no
allegation or finding that Mr. Thurston
financially benefitted personally from the
company's billing practice, unlike the
allegations of fraud and personal enrichment
made in the Enron-type cases.  Nevertheless, a
jury found him guilty of one count of
conspiracy as charged.  The maximum sentence
allowed by law is five years or 60 months.  18
U.S.C. § 371.

Although the government had readily
accepted a probationary sentence as suitable
punishment for the more culpable co-defendant,
and thus tacitly acknowledged that it served the
principles of punishment as provided by §
3553(a), the Guideline sentence for Thurston
was computed as 78 to 97 months.  But because
the statutory maximum punishment was 60
months, the excess over 60 months had to be
trimmed to fit the statutory maximum.  The
bizarre and draconian Guideline sentence,
therefore, required that a first offender such as
Thurston be sentenced to the statutory
maximum as a mandatory minimum.  The
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district court departed from the Guidelines, and
imposed a reasonable split six-month term —
three-months to be served in prison and three
months to be served by home detention —
followed by 21 more months of supervised
release.  The court did so in order to avoid a
gross disparity with the probation sentence
given to the more culpable co-defendant — the
very rationale for the Guidelines — and
because of Thurston's civic and charitable
history.  This reasonable sentence "outraged the
prosecutors" and the government appealed.
358 F.3d at 55.  Incredibly, DOJ argued on
appeal that when Congress enacted the SRA
and required courts to "avoid unwarranted
sentence disparities among defendants with
similar records who have been found guilty of
similar conduct," it meant to reduce disparity in
sentencing nationwide; gross disparity in
sentences between two similar defendants in
the very same case, however, somehow does
not frustrate Congress's goal of reducing
sentencing disparity. 

 The First Circuit reversed Thurston's
sentence, finding that the then-mandatory
Guidelines "bind us and they bind the district
court," and therefore, downward departures for
unwarranted disparities "in sentences among
co-defendants was impermissible."  Id. at 78.
Mr. Thurston would have to return to prison
and serve the maximum five years.  Instead,
Thurston sought review in the Supreme Court,
which summarily vacated the judgment and
remanded the case following its Booker
decision. 543 U.S. 1097 (2005).

On remand, a different sentencing judge,
held a searching two-day hearing.  With the
Guidelines no longer mandatory but advisory,
the judge imposed the original 6-month split
sentence, carefully explaining his reasons.
Significantly, the court concluded that the
sentence was "sufficient and no more than
necessary to serve the statutory purposes" of §

3553(a). This sentence apparently outraged
DOJ prosecutors yet again and the government
appealed Thurston's sentence to the First
Circuit for a second time.  

The First Circuit reviewed Thurston's
sentence this time for "reasonableness" under
the post-Booker voluntary Guidelines and
reversed Thurston's sentence yet again.  The
First Circuit held that the sentence was
unreasonable, in part, because in the court's
view, the Guidelines — which called for a
sentence that was much longer than the
statutory maximum for a first offender — are
an "important consideration" for a sentencing
court because they have the "imprimatur" of an
allegedly "expert agency."  Thurston (II), 456
F.3d 211, 215 (1st Cir. 2006).  The court of
appeals reversed Mr. Thurston's sentence for a
second time.  It further held that any sentence
imposed on remand that falls below a three-
year prison term (an effective pre-Guideline
sentence of 9 years), would be unreasonably
lenient and, presumably, would be reversed yet
again.  Id. at 220.  

Astonishingly, the court of appeals further
opined that if it were the sentencing authority,
it would impose a sentence "at or near" the
statutory maximum term of five years, even
though Congress expressly directed that such
maximum sentences be reserved for repeat
felons who engage in drug dealing or violent
crime.  Id.  Thurston was forced to file a second
petition to the Supreme Court, which was held
pending the Court's decision in Gall v. United
States.  As discussed herein, the Court made it
clear in Gall that district courts were to have
broad discretion in imposing a non-Guideline
sentence as long as the sentence was
reasonable.   On January 7, 2008, the Court
granted, vacated, and remanded the Thurston
case back to the First Circuit yet again.
Thurston v. United States, 128 S. Ct. 854
(2008).  On March 7, 2008, the First Circuit

http://bulk.resource.org/courts.gov/c/F3/456/456.F3d.211.05-2271.html
http://bulk.resource.org/courts.gov/c/F3/456/456.F3d.211.05-2271.html
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ordered additional briefs to be filed by the end
of April.  The outcome of this case will be
watched closely to see how lower courts
interpret Gall.  After five tortuous years of
litigation, Mr. Thurston, hopefully, will not be
required to serve any more time in prison.

Rita v. United States; Gall v. United
States. In order to resolve confusion among
lower courts as to the weight of the now
advisory Guidelines, the Supreme Court issued
its second major opinion on the Guidelines on
June 21, 2007 in Rita v. United States, 127
S.Ct. 2456 (2007).  The Court held that a court
of appeals may regard a Guideline sentence as
presumptively reasonable, but was not required
to do so.  District courts, while they must
consider the Guidelines as one factor in
deciding what sentence to imposing, need not
regard them as presumptively reasonable either.
Rather, district courts must consider other
factors, such as the defendant's background or
nature of the offense, as required by the general
sentencing statute, to justify imposing a
sentence outside the Guideline range.

At the same time, the High Court was
considering a companion case, Claiborne v.
United States, which raised the important issue
of whether district courts were required to show
"extraordinary reasons" when the sentence
imposed substantially departed from the
Guideline sentence.  Because Mr. Claiborne
died before the decision was issued, the case
was dismissed as moot.  In its place, the Court
heard and decided a similar case, Gall v. United
States, on December 10, 2007.  128 S. Ct. 586.
The Court held in Gall that contrary to the
arguments by DOJ and the rulings by some
circuits, district court judges need not provide
extraordinary reasons the further they depart
from a Guideline sentence.  As long as the
sentence imposed by the district court is a
reasonable one, considering all the 18 U.S.C. §
3553(a) factors, the sentence should be upheld.

Unfortunately, a sentence imposed within the
harsh Guideline range would likely escape
close appellate scrutiny.  Accordingly, it is
vitally important for defense counsel to urge
that courts use their broad discretion when
fashioning sentences and consider all the
sentencing factors, rather than subscribe to the
notion that the Guidelines are still paramount.

Conclusion.  While Congress has
considered several proposals since the Booker
decision to reinstate the Guidelines in a
constitutional manner, there has been no
concerted effort to do so, and none is likely in
the near future.  However, this may change
depending upon how courts apply the now
advisory Guidelines and the public's reaction to
them.  In the meantime, federal prosecutors can
be expected to continue demanding that
sentencing judges impose the highest Guideline
sentence in a particular case, and many judges
will likely continue to follow the Guidelines,
even though they are only advisory.

http://www.law.cornell.edu/supct/html/06-5754.ZS.html
http://www.law.cornell.edu/supct/html/06-5754.ZS.html
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RECOMMENDATIONS

1. The Sentencing Commission should abolish or substantially revise Part 2Q of the
Sentencing Guidelines covering environmental offenses.  At a minimum, any revision
should ensure that first offenders convicted of minor regulatory violations should be
eligible for probation.

2. The offense level characteristics that are added to the base offense levels for various
offenses should be eliminated to the extent they constitute "double-counting" of the score
already built into the base offense level score.

3. The Commission should revise its Guidelines governing fraud and money laundering to
ensure that increased sentences based on economic loss or gain are properly computed
based on net gain rather than gross profits.

4. Defense counsel should vigorously argue that the Sentencing Guidelines are only advisory,
and, in any event, are flawed because they do not fully consider actual sentences served in
the pre-Guideline era, and thus, should be given little or no weight by the sentencing
authority.   

5. Courts should not regard a Guideline sentence as presumptively reasonable but should
instead exercise their independent sentencing discretion and consider other sentencing
factors as specified in 18 U.S.C. § 3553(a), including the parsimony principle.  In
particular, district court judges should multiply any prison sentence they intend to impose
by a factor of three to determine what that sentence would have been in the pre-Guideline
era when parole was available, in order to gauge the relative severity of the sentence. 
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TIMELINE: U.S. SENTENCING GUIDELINES

Sept. 1984: Congress enacts Sentencing Reform Act that establishes Sentencing
Commission, abolishes parole and eliminates judicial discretion in
sentencing by mandating uniform sentences under the Guidelines'
Sentencing Table based on a culpability score.  A dual system is
established for imposing fines for individuals and organizations.

Nov. 1, 1987: Sentencing Guidelines go into effect for individuals only.  Commission
studies organizational sentencing proposals.  Part 2Q of the Guidelines
governing environmental offenses for individuals effectively precludes
or sharply limits probation as a sentencing alternative, contrary to pre-
Guideline sentencing practice.  

July 13, 1989: United States v. Pozsgai, 897 F.2d 524 (3d Cir. 1990).  Court imposes
27-month prison sentence on property owner for placing clean, non-
hazardous fill on his own property deemed to be a wetland without a
permit. At the time, it was longest prison sentence ever imposed for an
environmental offense. 

Nov. 1, 1991: Sentencing Guidelines for Organizations go into effect. U.S.
SENTENCING GUIDELINES, CHAPTER EIGHT-SENTENCING ORGANIZATIONS. 
Part B provides for restitution; Part C establishes fine levels, and Part D
provides for probation conditions.  The Organizational Guidelines
provide that corporations will be eligible for more lenient sentences if
they establish an effective compliance program that, at a minimum,
meets seven criteria, including auditing, monitoring and cooperation with
authorities.  

Feb. 1992: Commission establishes Advisory Working Group on Environmental
Sanctions for organizations.  Working Group's secret proceedings
challenged in Washington Legal Found. v. U.S. Sentencing Comm'n, 89
F.3d 897 (D.C. Cir. 1996).  Final report issued in November 1993, but
Commission does not adopt them.  

Sept. 1996: In re Caremark, Int'l Inc. Derivative Litigation, 698 A.2d 959 (Del. Ch.
1996).  Court rules that directors who do not ensure that a compliance
program exists along the lines suggested by the Guidelines measure can
be held personally liable to shareholders in derivative action.  

1997-1999: HHS adopts "model compliance plans" for health care providers similar
to EPA policy that adopts the Guidelines' incentives to develop corporate
compliance programs.
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June 1999: Holder Memo issued by the DOJ allows prosecutors to consider a
corporation's compliance program under the Guidelines in making a
charging decision.

Sept. 19, 2001: Commission establishes 15-member Ad Hoc Advisory Group on the
Organizational Sentencing Guidelines to examine effectiveness of
corporate compliance programs.  The group is composed of members of
the defense bar, the Justice Department, academia, and corporate
consulting firms; notably, no corporate employee or in-house counsel is
a members of the group. 

Sept. 2002: Section 805(a)(5) of Sarbanes-Oxley directs Sentencing Commission to
amend Guidelines in wake of Enron scandals to ensure that they are
"sufficient to deter and punish organizational criminal misconduct."

Jan. 20, 2003: Thompson Memo issued by DOJ reiterates Holder Memo criteria that
cooperation, compliance programs and remedial actions would be taken
into account in exercising prosecutorial decisions, including the waiver
of attorney-client privilege.

Oct. 7, 2003: Ad Hoc Advisory Group on Organizational Sentencing released its final
report to the Sentencing Commission recommending ways to improve
internal programs to "prevent and detect violations of law."

May 1, 2004: Commission issues revised Guidelines that require companies to have an
"effective compliance and ethics program" to receive penalty mitigation. 
Program must promote an organizational culture that encourages ethical
and legal conduct.  

Nov. 1, 2004 Revised Organizational Guidelines go into effect.  To qualify for a
reduced sentenced, cooperation must be "timely and thorough,"
including "disclosure of all pertinent information known by the
organization,"  namely, information otherwise protected by the attorney-
client and work product privileges.  

Jan. 12, 2005: United States v. Booker, 543 U.S. 220 (2005).  Supreme Court strikes
down the mandatory feature of the Guidelines.  Henceforth, the
Guidelines, while they must be considered by the sentencing judge along
with other sentencing factors, would only be advisory.

March 3, 2005: Letter submitted by coalition of business groups, including the
Washington Legal Foundation, to Sentencing Commission urging
Commission to reverse or modify its privilege waiver amendment
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embodied in its Chapter Eight compliance program, 

June 28, 2005: U.S. Sentencing Commission announces review of its waiver policy in
determining level of corporate cooperation and solicits public comments. 

Aug. 15, 2005: ABA, business groups, and former DOJ officials led by former Attorney
General Dick Thornburgh urges Sentencing Commission to reverse or
modify its waiver policy.

April 5, 2006: U.S. Sentencing Commission unanimously approves removal of
privilege waiver language from guideline commentary. Revised policy
becomes effective November 1, 2006. 

June 21, 2007: Rita v. United States, 127 S. Ct. 2456 (2007).   Court rules that sentences
imposed under advisory guidelines may be presumed to be reasonable by
courts of appeals, but that no such presumption is required.  Sentencing
judges need not regard the Guidelines as presumptively reasonable. 

Dec. 10, 2007: Gall v. United States, 128 S. Ct. 586 (2007).  Court rules that district
court judges need not provide "extraordinary reasons" to justify a
sentence that substantially departs from a Guideline sentence.
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