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"The prosecutor has more control over life, liberty, and reputation than
any other person in America.  His discretion is tremendous. . . . Any
prosecutor who risks his day-to-day professional name for fair dealing
to build up statistics of success has a perverted sense of practical values,
as well as defects of character. . . . [He should] select the cases for
prosecution . . . in which the offense is the most flagrant, the public harm
the greatest, and the proof most certain. . . ."  

Attorney General Robert H. Jackson (April 1940)
Second Annual Conference of U.S. Attorneys 

 

Chapter Three

DEPARTMENT OF JUSTICE 
CRIMINAL PROSECUTION POLICIES

Overview.  The Department of Justice
(DOJ) and its 93 U.S. Attorney

Offices have, as former Attorney General
Robert Jackson poignantly remarked, "more
control over life, liberty, and reputation than
any other person in America."  How DOJ and
federal prosecutors are guided in the exercise of
their awesome prosecutorial powers is critical
to our constitutional system, which protects
individuals and businesses with a right to
counsel, right to a jury trial, and due process,
among other important liberties and safeguards.

The judicious exercise of this power is
particularly important with respect to
prosecuting individuals and businesses for
regulatory offenses, which are not inherently
wrongful.  Rather, business regulations restrict
otherwise socially useful and beneficial
activities, such as refining oil, producing
e n e r g y ,  m a n u fa c t u r i n g  c h e m i c a l s ,
pharmaceuticals, and other products, and
providing other goods and services needed by

a modern industrial and free-market society.  At
the same time, these beneficial activities
provide jobs and stimulate economic growth
and development at the local and national
levels.  Hence, the proper exercise of
prosecutorial discretion is all the more
important in this heavily regulated field.

This chapter will discuss DOJ's
prosecution policies and practices, with a focus
on the prosecution of environmental and
regulatory cases referred by the EPA and other
agencies.  In particular, DOJ has often
neglected to use more appropriate non-criminal
remedies to address regulatory infractions,
contrary to DOJ's own criminal prosecution
policies, as well as EPA's policy as discussed in
Chapter Two.  As Professor John Hasnas has
concluded, "[w]ith regard to the offenses that
can adequately be handled by civil liability, the
proper solution may be abstaining from any
efforts at criminal enforcement at all."  JOHN

HASNAS, TRAPPED: WHEN ACTING ETHICALLY
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IS AGAINST THE LAW 14 (Cato Inst. 2006).
DOJ prosecution policies implicate individual
and business civil liberties in a number of
ways, including parallel civil and criminal
prosecutions, attorney-client and work product
privileges, and deferred prosecution and non-
prosecution agreements, which are treated in
Chapters Four, Five, and Six, respectively.  

DOJ General Criminal Prosecution
Policy. In 1980, U.S. Attorney General
Benjamin Civiletti promulgated comprehensive
guidelines on how all U.S. Attorneys should
exercise their prosecutorial discretion.  DOJ's
Principles of Federal Prosecution, reprinted in
DOJ's United States Attorneys' Manual
(USAM), properly recognizes the serious
nature of filing criminal charges against
individuals and corporations, regardless of the
subject matter of the offense. 

The manner in which Federal
prosecutors exercise their decision-making
authority has far-reaching implications,
both in terms of justice and effectiveness
in law enforcement and in terms of the
consequences for individual citizens.  A
determination to prosecute represents a
policy judgment that the fundamental
interests of society require the application
of the criminal laws to a particular set of
circumstances -- recognizing both that
serious violations of Federal law must be
prosecuted, and that prosecution entails
profound consequences for the accused
and the family of the accused whether or
not a conviction ultimately results.

The availability of this statement
of principles to Federal law
enforcement officials and to the
public serves two important purposes:
ensuring the fair and effective
e x e r c i s e  o f  p r o s e c u t o r i a l
responsibility by attorneys for the

g o v ern m en t ,  a n d  p rom o t in g
confidence on the part of the public
and individual defendants that
important prosecutorial decisions will
be made rationally and objectively on
the merits of each case.

USAM 9-27.001 Preface (emphasis added).

As discussed in Chapter One dealing with
mens rea, the judicious use of criminal
enforcement powers is all the more important
with respect to prosecuting environmental and
other regulatory offenses, since those offenses
are not inherently wrongful or malum in se
crimes, such as bank robbery or fraud.  Rather,
they are regulatory offenses involving complex
and confusing laws and regulations that can be
easily violated without even knowing that the
law or regulation exists, or without any
resulting harm.  More importantly, there are
non-criminal alternatives that can be and should
be used to address and remedy the offense.

Indeed, DOJ's Principles of Federal
Prosecution for U.S. Attorneys outlines the
options available to them once they receive a
referral from the EPA or other regulatory
agency:

USAM 9-27.200 Initiating and

Declining Prosecution–Probable
Cause Requirement.  

A. If the attorney for the government
has probable cause to believe that a
person has committed a Federal
offense within his/her jurisdiction,
he/she should consider whether to:

1. Request or conduct further
investigation;
2. Commence or recommend
prosecution;
3.  Decline prosecution and refer the
matter for prosecutorial consideration

http://www.usdoj.gov/usao/eousa/foia_reading_room/usam/title9/27mcrm.htm#9-27.001
http://www.usdoj.gov/usao/eousa/foia_reading_room/usam/title9/27mcrm.htm#9-27.200
http://www.usdoj.gov/usao/eousa/foia_reading_room/usam/title9/27mcrm.htm#9-27.200
http://www.usdoj.gov/usao/eousa/foia_reading_room/usam/title9/27mcrm.htm#9-27.200
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in another jurisdiction;
4. Decline prosecution and initiate or
recommend pretrial diversion or other
non-criminal disposition; or
5. Decline prosecution without taking
other action.

Id. (emphasis added).

DOJ thus has ample discretion to decline
prosecution altogether, refer the matter to state
authorities, or to recommend pretrial diversion
or other non-criminal disposition as provided
by subsections A(3)-(5) with respect to
environmental and regulatory offenses.  In
another provision of the USAM, DOJ's criminal
enforcement policy reiterates the view that
criminal prosecutions should be declined if
"[t]here exists an adequate non-criminal
alternative to prosecution."  USAM 9-
27.220(A)(3).  

This policy of utilizing non-criminal
remedies is further explained in the USAM as
follows:

USAM  9-17 .150  Non-Criminal

Alternatives to Prosecution.

A.  In determining whether
prosecution should be declined
because there exists an adequate,
n o n - c r im i n a l  a l t e r n a t iv e  t o
prosecution, the attorney for the
government should consider all
relevant factors, including:

1. The sanctions available under the
alternative means of disposition;
2. The likelihood that an effective
sanction will be imposed; and 
3. The effect of non-criminal
disposition on Federal law
enforcement interests.

B.  Comment.  When a person has
committed a Federal offense, it is

important that the law respond
promptly, fairly, and effectively.  This
does not mean, however, that a
criminal prosecution must be
initiated.  In recognition of the fact
that resort to the criminal process is
not necessarily the only appropriate
response to serious forms of antisocial
activity , Congress and state
legislatures have provided civil and
administrative remedies for many
types of conduct that may also be
subject to criminal sanction.
Examples of such non-criminal
approaches include civil tax
proceedings; civil actions under the
securities, customs, antitrust, or other
regulatory laws; . . .  Another
potentially useful alternative to
prosecution in some cases is pretrial
diversion.  See USAM 9-22.000.

Attorneys for the government
should familiarize themselves with
these alternatives and should consider
pursuing them if they are available in
a particular case.  

Id. (emphasis added).  Unfortunately, DOJ
prosecutors have often ignored or failed to heed
this policy by failing to take full advantage of
the non-criminal remedies Congress made
available under the environmental and other
regulatory statutes.  On the contrary, DOJ
prosecutors began to use Title 18 laws
governing false statements, mail and wire
fraud, and conspiracy laws around 1982 to
"supplement" their targeting of regulatory and
reporting offenses, and to obtain stiffer
penalties and punishment than would otherwise
be warranted for the underlying substantive
offense.  Barry M. Hartman & Stephen W.
Grafman, Beware Environmental Defendants:
Failure To Understand Title 18 Can Get You
20, WLF LEGAL BACKGROUNDER, Vol. 9, No.

http://www.usdoj.gov/usao/eousa/foia_reading_room/usam/title9/17mcrm.htm
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22 (July 1, 1994). Indeed, almost half of the
RCRA prosecutions from 1983-1992 were Title
18 "hybrid" cases.  See Kathleen F. Brickey,
Charging Practices in Hazardous Waste Crime
Prosecutions, 62 OHIO ST. L. J. 1077, 1108
(2001).

DO J's  E nv ironmenta l  Cr imes
Prosecution Policies.  As discussed in Chapter
Two, EPA has not been faithful to the Devaney
Memo's case selection criteria, evidenced by its
launching of criminal investigations against
companies and individuals where there was
little or no environmental harm and a lack of
culpable intent.  However troublesome that
may be, it would be much better if DOJ and
U.S. Attorneys were more selective in
accepting criminal referrals from EPA.  All too
often, however, case selection decisions by
prosecutors result in abusive, wasteful, and
inconsistent criminal enforcement of federal
environmental laws, as illustrated by the cases
cited in Chapter Two.  See, e.g., U.S. v.
Riverdale Mills and U.S. v. Hubert Vidrine,
where bogus felony charges were dropped and
subsequent malicious prosecution lawsuits
were filed against the government.  

In  1985, DOJ established an
Environmental Crimes Section (ECS) within
the Environment and Natural Resources
Division.  ECS works closely with EPA
criminal investigators, the FBI, and the Fish &
Wildlife Service to enforce the major
environmental statutes.  ECS, which had a
record number of 40 criminal prosecutors as of
October 2007, only takes the lead in
prosecuting around 30 percent of the cases that
are considered "national interest" cases.  Yet,
ECS often assists the local U.S. Attorneys in
prosecuting environmental offenses and the
Department, with the agreement of the local
United States Attorney, may "deputize" an EPA
attorney to act as a "Special Assistant U.S.
Attorney" to prosecute a specific case.  

Thus, the bulk of the criminal enforcement
of environmental laws is often initiated and
prosecuted by the 93 local U.S. Attorneys
Offices around the country rather than under
the uniform guidance of DOJ in Washington,
D.C.  A minor wetland infraction under the
Clean Water Act (CWA), for example, may be
viewed by one U.S. Attorney's Office as a
simple regulatory matter that is better handled
administratively or civilly by EPA or state
authorities.  Yet another U.S. Attorney's Office
may see that same case as warranting a major
felony criminal prosecution, even if there is
little or no environmental harm, or a lack
culpable criminal intent.   

To illustrate, in one case, a federal
prosecutor filed criminal charges against a
homeowner for poisoning a couple of noisy
blackbirds and pigeons roosting on his
property.  Although the population of these
common birds are in the hundreds of millions,
they are still covered under the federal
Migratory Bird Treaty Act, due to the fact that
some of migrate between the United States,
Canada, and Mexico.  The prosecutor shipped
the bird carcasses to the Smithsonian Institution
for autopsy and considered this "crime" to be
"one of the most important cases" of his office.
The conviction was upheld on appeal, albeit
reluctantly.  United States v. Van Fossan, 899
F.2d 636 (7th Cir. 1990) (remarking that "[t]his
case is for the birds").  Other U.S. Attorneys'
Offices would hopefully focus on more serious
criminal activity, given their scarce resources.

In 1987, DOJ's case selection criteria for
environmental criminal prosecution was
clarified by Assistant Attorney General Henry
Habicht of the Land & Natural Resources
Division (LNRD), listing four factors to
consider: (1) intent, (2) harm, (3) economic
gain to the violator, and (4) repeated offenders.
It also focused on two classes of violators, so-
called "midnight dumpers" and those who

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=1st&navby=docket&no=041626
http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=1st&navby=docket&no=041626
http://www.heritage.org/Press/Commentary/ed091807c.cfm
http://www.altlaw.org/v1/cases/490022
http://www.altlaw.org/v1/cases/490022
http://www.altlaw.org/v1/cases/490022
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concealed violations or made false statements.
On July 1, 1991, LNRD's Acting Assistant
Attorney General Barry Hartman issued a
formal memorandum, Factors in Decisions on
Criminal Prosecutions for Environmental
Violations in the Context of Significant
Voluntary Compliance or Disclosure Efforts by
the Violator, which encouraged leniency in the
exercise of prosecutorial discretion for those
companies and individuals that voluntarily
disclosed environmental infractions, cooperated
with authorities, and had effective compliance
programs.  This memo did not purport to
supersede DOJ's 1987 policy or the more
general 1980 Principles of Federal Prosecution,
both of which require a consideration of intent
and harm.  Rather, the 1991 memo seems to be
an additional policy or overlay that constitutes
a further level of case selection criteria after the
intent and harm factors have been met.  In
many respects, the 1991 guidance was a
precursor to DOJ's 1999 Holder Memorandum,
discussed herein, that also listed voluntary
compliance, disclosure, and cooperation as
factors prosecutors should consider when
considering the appropriateness of filing
criminal charges.  

Lack of Oversight by Main DOJ.  The
autonomy of the U.S. Attorneys in
environmental prosecution, unlike other areas
of federal criminal enforcement such as
antitrust, tax, and civil rights, all of which
require Main Justice approval, can be traced to
a 1994 policy change.  In response to sharp
criticism from Congressman John Dingell that
Main Justice was viewed as unduly limiting the
discretion of local U.S. Attorneys to bring
environmental prosecutions, then-Attorney
General Janet Reno gave U.S. Attorneys much
broader discretion to bring criminal charges in
most environmental cases, with little or no
oversight by Main Justice.  This policy was
made part of the U.S. Attorneys Manual.  See
USAM 5-11.104 Responsibility for Case

Development and Prosecution.  As a result,
criminal prosecution of environmental
violations varied across the country with no
real oversight by Main Justice, often leading to
abusive prosecutions and a waste of scarce
enforcement resources.  Moreover, the lack of
any effective means of assuring that national
laws are enforced with some degree of
consistency arguably prevents the development
of a coherent, effective, and consistent national
criminal enforcement policy.

Abuse of Discretion in Prosecuting
Environmental Offenses.  As the following
cases illustrate, DOJ and local U.S. Attorneys
have abused their discretion in prosecuting
regulatory offenses.  The main criticism is that
the offenses did not satisfy either EPA's
Devaney Memo, which requires a showing of
significant environmental harm and a culpable
intent, or DOJ's own prosecution policies
regarding the alternative use of administrative
and civil remedies.  Indeed, in many
environmental cases, prosecutors have
regularly filed motions in limine or pretrial
motions to prevent the defendant from showing
the jury that no environmental harm occurred.

United States v. Linden Beverage Co.  A
good example of unwarranted criminal
prosecution is United States v. Linden Beverage
Co., Crim. No. 94-122R (W.D. Va), where a
small family-owned apple juice business and its
owner were charged with CWA wastewater
violations.  The pollutants from Linden
Beverage consisted primarily of rinsewater
from the small bottling company, including a
mixture of water and apple and grape juices.
The owner, Benjamin Lacy, was convicted of
one count of knowingly discharging pollutants
to waters of the United States in excess of the
permitted levels and making false statements on
discharge monitoring reports.  

http://www.usdoj.gov/enrd/Electronic_Reading_Room/factors.htm
http://www.usdoj.gov/enrd/Electronic_Reading_Room/factors.htm
http://www.usdoj.gov/enrd/Electronic_Reading_Room/factors.htm
http://www.usdoj.gov/enrd/Electronic_Reading_Room/factors.htm
http://www.usdoj.gov/enrd/Electronic_Reading_Room/factors.htm
http://www.usdoj.gov/usao/eousa/foia_reading_room/usam/title5/11menv.htm
http://www.usdoj.gov/usao/eousa/foia_reading_room/usam/title5/11menv.htm
http://www.usdoj.gov/usao/eousa/foia_reading_room/usam/title5/11menv.htm
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The discharges from the small facility were
above the permitted levels, but were
insignificant and caused no harm to the nearby
stream.  No fish were killed or even threatened.
Even at a short distance downstream from the
outfall, which had been monitored by an
environmental group, there were never any
conditions indicative of pollution or
degradation; indeed, the group's data showed
dissolved oxygen levels at or above the levels
necessary to support stream life of all kind, but
unfortunately, the jury was not allowed to hear
this evidence.  Prosecutors successfully filed
pre-trial or in limine motions to prevent the
defendants from showing the jury that the
nearby stream was not harmed.  In short, the
"pollution" that occurred was clearly not a
"heartland" offense under the CWA where
waters are fouled and aquatic life harmed.  

Federal prosecutors demanded a 33-month
prison sentence for the elderly owner of the
facility, a first offender and pillar of his
community.  The court instead imposed
probation, a reasonable sentence which the
prosecutors nevertheless appealed.  Mr. Lacy's
conviction was overturned by the Fourth
Circuit because the jury instructions failed to
allow consideration of Mr. Lacy's character.
United States v. Lacy, 1997 U.S. App. LEXIS
35093.  The government sought to retry Mr.
Lacy again, who finally agreed to plea to a
misdemeanor, and who was resentenced to his
original probationary term.  This case could
have — and should have—- been handled by
administrative and civil remedies under the
Devaney Memo and DOJ guidelines, due to the
lack of environmental harm and the nature of
the offense as, essentially, a minor reporting
violation.  While a persistent pattern of filing
false reports coupled with environmental harm
may justify a criminal prosecution, under the
relaxed intent standard, just one mistake amid
thousands of entries is enough to prosecute.

United States v. McNab, 324 F.3d 1266
(11th Cir. 2003), cert. denied, 540 U.S. 1177
(2004).  Three hard-working U.S. seafood
importers/wholesalers Robert Blandford, Abner
Schoenwetter and Diane Huang (all represented
by WLF in the Supreme Court) and one
Honduran seafood exporter, David Henson
McNab, were convicted for the "crime" of
importing frozen seafood in the wrong
containers.  In an outrageous case of abuse of
prosecutorial discretion, the seafood dealers
were indicted under the Lacey Act for
importing frozen lobster tails from Honduras
allegedly in violation of an obscure Honduran
regulation requiring that frozen seafood be
shipped in cardboard boxes, instead of in
transparent plastic bags.  Also, because about
three percent of the 70,000 pound shipment
consisted of lobster tails that were less than 5.5
inches in length, those lobster tails allegedly
violated another Honduran regulation on size
limits (even though the U.S. National Marine
Fishery Service, which enforces the Lacey Act
and launched the criminal investigation,
published official monthly price lists for the
U.S. seafood industry, listing the market price
of Honduran spiny lobster tails measuring less
than 5.5 inches).  

At best, this Lacey Act violation should
have been subject to administrative or civil
penalties (including civil forfeiture).  However,
DOJ prosecutors, led by Senior Trial Attorney
Elinor Colbourn from Main Justice, brought
additional criminal charges in order to ratchet
up the prison sentence under the Sentencing
Guidelines, a common tactic for prosecutors to
"pile on" redundant charges.  Thus, because the
seafood was shipped in clear, transparent
plastic bags, instead of opaque cardboard
boxes, they were also charged with
"smuggling," even though the shipments
regularly cleared through U.S. Customs and
Food and Drug Administration (FDA)
inspections.  Oddly, if the seafood had been

http://www.law.cornell.edu/supct/html/04-1034.ZS.html
http://www.law.cornell.edu/supct/html/04-1034.ZS.html
http://www.law.cornell.edu/supct/html/04-1034.ZS.html
http://www.law.cornell.edu/supct/html/04-1034.ZS.html
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shipped in opaque cardboard boxes, which
would need to be ripped open to inspect the
contents, it would not be considered smuggling.

DOJ prosecutors, not content with adding
the smuggling felony charges to the Lacey Act
counts, added more counts by also charging the
defendants with money laundering.  According
to prosecutors, because the importers paid for
the "illegal" seafood that was "smuggled" into
the country in the normal course of their
business, they were considered to be trafficking
in illegal goods in violation of money
laundering statutes.  This novel and troubling
use of the money laundering statute prompted
the trial judge to tell the DOJ prosecutor, "I find
that difficult to understand how that's money
laundering."  United States v. McNab, Trial
Transcript, Vol. VI, p. 1060, lines 24-25 (Oct.
23, 2000).

For these "crimes," McNab, Blandford,
and Schoenwetter, all first offenders, were
sentenced to an outrageous prison term of 97
months, or eight years under the flawed and
harsh Sentencing Guidelines, as well as being
ordered to pay stiff fines and to forfeit their
property.  Ms. Huang, also a first-offender and
mother of two small children, was sentenced to
prison for two years.

Incredibly, the Honduran regulations that
served as the predicate for the Lacey Act
charges (and thus, for the smuggling and
money laundering charges as well) were
declared by Honduran courts, the Honduran
Attorney General, and other high level
Honduran officials, to be null and void,
repealed, and otherwise of no legal effect.
Nevertheless, in a 2-1 decision, the U.S. Court
of Appeals for the Eleventh Circuit upheld the
convictions and excessive sentences.  United
States v. McNab, 331 F.3d 1228 (11th Cir.
2003).  In a strongly worded dissent, Circuit
Judge Fay declared, "what was thought to be a

crime turns out not to be a crime under
Honduran law;" therefore, "under both U.S. and
Honduran law, retroactive application [of the
Honduran rulings invalidating the laws] is
warranted for a criminal defendant charged or
convicted of a subsequently declared invalid
criminal statute."  Id. at 1248-50.  

On October 24, 2003, WLF filed a petition
for certiorari to the U.S. Supreme Court on
behalf of the importers, and a separate petition
was filed on behalf of the exporter, both of
which were supported by a brief filed by the
Government of Honduras.  Unfortunately, the
Court denied review on January 15, 2004.  The
defendants are currently serving their stiff
eight-year prison terms in federal prison for
these environmental "crimes."

Rapanos v. United States. A property
owner/developer was criminally prosecuted for
moving sand on his property without a permit
which the government alleged was required
because the property contained wetlands
subject to federal jurisdiction.  In the related
civil suit, the Supreme Court ultimately ruled
that the federal government did not have
jurisdiction over Mr. Rapanos's property.
Rapanos v. United States, 547 U.S. 715 (2006). 
In any event, even if there were federal
jurisdiction, the relentless and unnecessary
criminal prosecution of Mr. Rapanos was
clearly an abuse of prosecutorial discretion.
The following exchange at Mr. Rapanos's
sentencing hearing in the U.S. District Court for
the Eastern District of Michigan between Chief
Judge Lawrence P. Zatkoff and Assistant U.S.
Attorney Jennifer Peregord on March 15, 2005,
illustrates the abusive nature of this
prosecution:
  

THE COURT:  I'm asking myself and
people are asking me, why is the
government so determined to send this

http://www.uniset.ca/other/cs3/331F3d1228.html
http://www.uniset.ca/other/cs3/331F3d1228.html
http://www.uniset.ca/other/cs3/331F3d1228.html
http://www.law.cornell.edu/supct/html/04-1034.ZS.html


3-8

defendant to prison for moving his sand?
Number one— I think it's a two-prong
thing — number one, this defendant is a
very disagreeable person. 
. . . .

Number two, this person . . . had the
audacity and the temerity to insist upon his
constitutional rights. 
. . . .

And this is the kind of person that the
Constitution was passed to protect.  He is
exactly the person who should be
protected by the Constitution.

People ask, well, what did this person
dump to pollute the waters of the United
States?  Did he dump oil, radioactive
substances, sewage, garbage, herbicides,
pesticides, insecticides, fungicides,
fertilizer, detergent, lead, iron, copper,
mercury, benzene, dioxin, PCB's, PCP's,
bacteria, DDT, chlordane, nitrates or
cyanide?  No.  He didn't dump that.  He
polluted the waters of the United States by
moving sand from one area of his property
to the other.
. . . .

I am finding that the average US citizen is
incredulous that it can be a crime for
which the government demands [a
substantial term of] prison for a person to
move dirt or sand from one end of their
property to the other end of their property
and not impact the public in any way
whatsoever.
. . . .

MS. PEREGORD: Just very briefly, your
Honor.  It is the government's position that
the likeability or lack thereof of the
defendant had absolutely nothing to do
with this prosecution.  Moreover, sand is

more toxic and destructive to wetlands
than any of the substances the Court
mentioned.

United States v. Rapanos, No. 03-20023,
Sentencing Transcript at 12, 16 (March 15,
2005) (emphasis added). 

The government's astonishing response to
the court's valid concerns is remarkable in at
least two major respects.  First, the DOJ
prosecutor did not contest the Court's
observation that another major factor was
driving the prosecution, namely, that the
defendant insisted on asserting his
constitutional rights.  Second, the absurd
representation to the Court that non-toxic sand
"is more toxic and destructive to wetlands" and
the environment than deposits of lead, mercury,
radioactive wastes, sewage, and other
pollutants is truly bizarre, undermines DOJ's
credibility, and only serves to further
demonstrate why Rapanos is the paradigm of
prosecutorial abuse.  Where there is no
demonstrable or significant harm, DOJ should
refrain from criminal prosecution. 

In other cases, as discussed in Chapter
Two, criminal charges have been dropped
before trial when prosecutors finally recognize
the cases lack sufficient evidence, even though
the defects may have been evident for some
time.  For example, in United States v. Knott,
106 F. Supp. 2d 174 (D. Mass. 2000), a small
facility was raided by some 20 armed EPA and
other federal agents because its wastewater was
allegedly too acidic.  The felony CWA charges
were dropped shortly before trial when it was
discovered that EPA agents had altered critical
pH level readings of the company's wastewater.
Further, in United States v. Trinity Marine
Baton Rouge, Inc. and Hubert Vidrine, Crim.
No. CR99-60053, the government filed
indictments against a small chemical company
and plant manager for allegedly violating
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RCRA by improperly storing hazardous waste,
namely, recycled oil. Ironically, another set of
EPA rules actually encourage the used of
recycled oil.  The charges were dropped four
years later on the eve of trial when defense
attorneys discovered that the EPA's chief
witness, who allegedly had tested the substance
showing it met EPA's "hazardous" criteria, was
a cocaine addict who could not recall under
hypnosis what he did with the material.  

Single Violation-Multiple Jurisdictions.
DOJ's environmental prosecution policy also
merits criticism in those cases where a violation
of an environmental statute or regulation occurs
or has effects in more than one jurisdiction.
This may happen where the pollutants or
emissions migrate through the environment via
the air or water.  These multi-jurisdictional
cases present their own enforcement problems.
As one commentator and practitioner put it,
"[t]he pattern of prosecutions in the multi-
district cases of the last decade demonstrates
that in some cases, the standing Department
policy governing successive prosecutions has
not been followed, resulting in a substantial
waste of scarce prosecutorial resources and
unfairness to corporate defendants."  John F.
Cooney, Multi-Jurisdictional and Successive
Prosecution of Environmental Crimes: The
Case for a Consistent Approach, 96 J. CRIM. L.
& CRIMINOLOGY 435 (2006).  In these cases,
companies find themselves facing multiple and
successive prosecutions for essentially the same
violation.

The Holder, Thompson, and McNulty
Memoranda.  In addition to DOJ's general
Principles of Federal Prosecution discussed
above, and the specific guidance for
environmental prosecutions, DOJ also began to
issue supplemental guidance beginning in
1999, which focused on the prosecution of
businesses.  

Holder Memo.  On June 16, 1999, the first
related memorandum was issued by Eric H.
Holder, Jr., then-Deputy Attorney General,
entitled Bringing Criminal Charges Against
Corporations.  The Holder Memo lists eight
non-binding criteria for prosecutors to consider
in deciding whether to prosecute corporations:
(1) the nature and seriousness of the offense,
(2) the pervasiveness of the wrongdoing, (3) the
corporation's history of similar conduct, (4)
timely and voluntary cooperation, "including,
if necessary, the waiver of the corporate
attorney-client and work product privileges,"
(5) the existence and adequacy of a compliance
program, (6) the remedial actions taken, (7)
collateral consequences on innocent third
parties, and (8) the adequacy of non-criminal
remedies.  Many of these factors (except
waiver) were modeled after those specified in
1991 Sentencing Guidelines on effective
corporate compliance programs that warrant
lenient punishment, discussed further in
Chapter Seven, and the 1991 DOJ guidance
governing environmental prosecutions,
discussed above, on voluntary disclosure and
cooperation.  Indeed, footnote one of the
Holder Memo expressly refers to the
Sentencing Guidelines which "reward
voluntary disclosure and cooperation with a
reduction in the corporation's offense level."

Corporate Fraud Task Force.  On July 2,
2002, President Bush established the Corporate
Fraud Task Force in response to the Enron
scandal and other high profile cases, such as
WorldCom, which all raised securities fraud
issues.  Chaired by the Deputy Attorney
General, the Task Force encouraged and
coordinated corporate fraud prosecution by
local U.S. Attorneys across the country.
Congress also enacted the Sarbanes-Oxley Act
in 2002 to require greater financial disclosure
by corporations and to impose tougher criminal
penalties for obstruction of justice and fraud.
One of DOJ's biggest targets was Arthur
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"To lose a case like this is huge.  Arthur Andersen was the poster-child
of all the corporate fraud cases."  

William B. Mateja 
Former Member of DOJ Corporate Fraud Task Force
June 1, 2005

Andersen, LLP, which was prosecuted because
the shredding of internal documents by certain
employees per the company's document
retention policy was viewed as obstruction of
justice for a yet-to-be instituted Securities and

Exchange Commission investigation of Arthur
Andersen's role in the Enron scandal.

Ignoring the collateral consequences to
innocent third parties, as the then-Holder
Memo cautioned prosecutors to consider,
28,000 innocent employees lost their job when
Arthur Andersen was prosecuted and convicted.
However, three years later, the U.S. Supreme
Court unanimously reversed the conviction on
May 31, 2005, because the law was vague and
the jury instruction allowed Arthur Andersen to
be convicted even if it honestly and sincerely
believed that the company's conduct was
lawful.  Arthur Andersen, L.L.P. v. United
States, 544 U.S. 696 (2005).  As William B.
Mateja, a former member of DOJ's Task Force
admitted, "[t]o lose a case like this is huge.
Arthur Andersen was the poster-child of all the
corporate fraud cases."  Charles Lane, Justices
Overturn Andersen Conviction, WASH. POST,
June 1, 2005, at A1.  In July 2007, the
Corporate Fraud Task Force issued a five-year
review of accomplishments, noting 1,236
corporate fraud convictions, including 214
CEOs and presidents; 53 CFOs, 23 corporate
counsels or attorneys, and 129 vice presidents.
Some of these cases have been reversed on
appeal and others are being challenged.  

Thompson Memo.  In the midst of the
Enron-related scandals, on January 20, 2003,
the Holder Memorandum was replaced by a
memorandum by Larry Thompson, then
Deputy Attorney General.  Renamed as
Principles of Federal Prosecution of Business
Organizations, the Thompson Memo revised
the Holder Memo by making it mandatory for
prosecutors to consider the same eight criteria
as the Holder Memo plus one more, namely,
"the adequacy of prosecution of individuals for
the corporation's malfeasance."  The primary
emphasis, however, was on ensuring there was
"authentic" cooperation, which placed a
premium on the same fourth factor as found in
the Holder Memo ("the corporation's
willingness to cooperate in the investigation of
its agents, including, if necessary, the waiver of
corporate attorney-client and work product
protections").  The ramification of the
Thompson Memo's emphasis on cooperation
and waiver is discussed further in Chapter Five.

Meanwhile, in September 2003, Attorney
General Ashcroft directed U.S. Attorneys to file
the "most serious" charge in a case and seek the
toughest sentence.  This policy further forced
many defendants to plead guilty to "lesser"

http://www.law.cornell.edu/supct/html/04-368.ZS.html
http://www.law.cornell.edu/supct/html/04-368.ZS.html
http://www.washingtonpost.com/wp-dyn/content/article/2005/05/31/AR2005053100491.html
http://www.washingtonpost.com/wp-dyn/content/article/2005/05/31/AR2005053100491.html
http://www.washingtonpost.com/wp-dyn/content/article/2005/05/31/AR2005053100491.html
http://www.usdoj.gov/dag/cftf/corporate_guidelines.htm
http://www.usdoj.gov/dag/cftf/corporate_guidelines.htm
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charges, when in reality, the other charges
overstated the offense.  Thus, in some
environmental cases where the underlying
charge is only a misdemeanor, collateral false
statement and mail and wire fraud charges —
"most serious" charges with penalties of five
years or more in prison — were added on to
place undue pressure on defendants to waive
their right to a trial and an appeal. 

McNulty Memo.  On December 12, 2006,
the Thompson Memorandum was replaced with
a newer version by then Deputy Attorney
General Paul J. McNulty.  One of the primary
reasons for the revision was the widespread
complaint that under the Thompson Memo,
U.S. Attorneys' Offices were unfairly
demanding or pressuring corporate targets to
waive their attorney-client privilege in order to
be deemed "cooperative" in a criminal
investigation and thus, deserving leniency.  The
impact of the Holder, Thompson, and McNulty
Memos as they relate to the erosion of the
attorney-client privilege is discussed in detail in
Chapter Five.

Notably, the McNulty Memo reaffirmed
the Thompson Memo in its primary focus of
targeting businesses, but emphasized only a
subset of corporate crimes, namely, corporate
fraud.  When the McNulty Memo was released,
the headline of DOJ's Press Release was "U.S.
Deputy Attorney General Paul J. McNulty
Revises Charging Guidelines for Prosecuting
Corporate Fraud" (Dec. 12, 2006) (emphasis
added).  In the press release, Deputy McNulty
touted DOJ's past efforts "to investigate and
prosecute corporate fraud" over the last five
years, as part of DOJ's Corporate Fraud Task
Force.  Id. (emphasis added).  Indeed, in a
public speech the same day, McNulty again
emphasized the criminal prosecution of
"corporate fraud," making references to Enron
and similar cases, and emphasizing the
protection of the investing public and the

integrity of the stock markets.  See "Prepared
Remarks of Deputy Attorney General Paul J.
McNulty at the Lawyers for Civil Justice
Membership Conference Regarding the
Department's Charging Guidelines in
Corporate Fraud Prosecutions," (New York,
Dec. 12, 2006) (emphasis added). 

On March 8, 2007, McNulty again
emphasized the prosecution of "corporate
fraud" in a speech before the Corporate
Counsel Institute in which he noted that "[t]he
cornerstone to a sustained law enforcement
effort involving corporate fraud is corporate
self-policing."  He concluded his remarks by
stating: "As the Chairman of the Corporate
Fraud Task Force, I can tell you that the
Department is committed as ever to fighting
corporate fraud."   

Moreover, corporate general counsel seem
to be increasingly targeted by DOJ for civil and
criminal prosecutions.  See Association of
Corporate Counsel, ACC REPORTS: IN-HOUSE

COUNSEL IN THE LIABILITY CROSSHAIRS (Sept.
2007).  In one case, DOJ filed a civil False
Claims Act lawsuit against the General Counsel
of Tenet Healthcare based on information
gleaned from an internal 1997 report that the
company voluntarily released to settle unrelated
charges in 2006.  And while prosecutions in the
securities area may be down somewhat from
the earlier Enron days, white-collar
prosecutions continue at a high rate in 2007 in
areas such as Medicare fraud and False Claims
Act cases. 

McNulty Memo Equates Environmental
Offenses With Fraud.  Despite DOJ's repeated
emphasis on fighting "corporate fraud," the
McNulty Memo improperly lumps so-called
"environmental crimes," which are regulatory
or mala prohibita offenses, into the
fraud/malum in se category; "[f]irst and
foremost, prosecutors should be aware of the

http://www.usdoj.gov/opa/pr/2006/December/06_odag_828.html
http://www.usdoj.gov/opa/pr/2006/December/06_odag_828.html
http://www.usdoj.gov/opa/pr/2006/December/06_odag_828.html
http://www.usdoj.gov/opa/pr/2006/December/06_odag_828.html
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important public benefits that may flow from
indicting a corporation in appropriate cases."
McNulty Memo, section II(B).  In particular,
"certain crimes carry with them a substantial
risk of great public harm, e.g., environmental
crimes or financial frauds, are by their nature
most likely to be committed by businesses, and
there may, therefore, be a substantial federal
interest in indicting the corporation."  Id.
(emphasis added). 

DOJ's post-Enron emphasis on prosecuting
corporate fraud cases raises distinct legal and
policy issues that are different from prosecuting
environmental offenses.  In the first place, fraud
cases generally require a showing of specific
knowledge and intent by individuals, whereas
environmental offenses can be prosecuted by a
showing of general intent.  Accordingly, justice
can be served by prosecuting the culpable
individuals engaged in any such fraud without
prosecuting the organization, which, as the
Arthur Andersen case illustrates, prosecuting
the organization has the deleterious effect of
pun ish ing  inn ocen t em ployees  and
shareholders.  More troubling, however, is that
the McNulty Memo not only sends the wrong
and contradictory message by treating so-called
environmental crimes on a par with financial
fraud, it also leaves unresolved the distinction
between an "environmental crime" and a non-
criminal infraction.  Even where a regulatory
offense might be categorized as an
"environmental crime," DOJ attorneys are still
required, by other provisions of the USAM, to
consider whether non-criminal penalties are
more appropriate for this type of regulatory
offense.  

The McNulty Memo may start off in the
right direction, by describing DOJ's general
policy of prosecuting business organizations for
regulatory offenses, but sends a mixed and
confusing message to federal prosecutors.  In
particular, section III of the McNulty Memo,

"Charging a Corporation: Factors to Be
Considered," specifies nine factors that the
Memo says "must be" considered in exercising
prosecutorial discretion, factors which are
essentially the same factors in determining
whether to charge an individual.  Id. (emphasis
added).  One of the factors that must be
considered is the "adequacy of remedies such
as civil or regulatory enforcement actions,"
which is referenced in section XI.  Id.
However, when one refers to section XI of the
McNulty Memo, the mandatory "must be
considered" terminology of section III is
inexplicably absent; instead, the permissive
"may consider" and the hortatory "should
consider" language appear as follows:

XI. Charging a Corporation: Non-
Criminal Alternatives

A. General Principle: Non-criminal
alternatives to prosecution often exist
and prosecutors may consider whether
such sanctions would adequately deter,
punish, and rehabilitate a corporation
that has engaged in wrongful conduct.
In evaluating the adequacy of non-
criminal alternatives to prosecution,
e.g., civil or regulatory enforcement
actions, the prosecutor may consider all
relevant factors, including: 

1. the sanctions available under the
alternative means of disposition; 

2. the likelihood that an effective sanction
will be imposed; and 

3. the effect of non-criminal disposition
on federal law enforcement interests. 

B. Comment: The primary goals of
crim ina l  law  are  deterrence,
punishment, and rehabilitation. Non-
criminal sanctions may not be an
appropriate response to an egregious
violation, a pattern of wrongdoing, or a
history of non-criminal sanctions
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without proper remediation. In
other cases, however, these
goals may be satisfied without
the necessity of instituting
criminal proceedings. In
determining whether federal
c r i m i n a l  c h a r g e s  a r e
appropriate, the prosecutor
should consider the same
factors (modified appropriately
for the regulatory context)
considered when determining
whether to leave prosecution of
a natural person to another
jurisdiction or to seek non-
crimina l  a l terna t ives to
prosecution. 

Id. (emphasis added).  Thus, this subtle but
critical discrepancy in phrasing between the
mandatory in section III of the McNulty Memo
to the permissive in section XI gives
prosecutors broader discretion than they
otherwise should have in bringing criminal
actions against businesses for regulatory
offenses.  There simply is no effective check on
the abuse of prosecutorial discretion by local
U.S. Attorneys or the attorneys in the
Environmental Crimes Section of Main Justice.

New Enforcement Strategies and
Partnerships.  As previously noted, DOJ and
EPA have been working closely with OSHA in
using environmental laws as a supplement to
worker safety laws, due to the environmental
statutes' greatly increased penalties.  This is
particularly true in the area of asbestos removal
cases where the CAA has specific provisions
regulating the handling and removal of asbestos
from buildings.  DOJ and EPA have also
worked jointly with other agencies sharing
environmental jurisdiction, such as the
Department of Interior, and the Postal and
Internal Revenue Services, where the
environmental offenses include charges of wire

or mail fraud.

In addition, DOJ has established task
forces with the EPA and the Coast Guard to
crack down on violations of the Act to Prevent
Pollution from Ships, which regulates the
discharge of oil and wastes from both cargo and
cruise ships.  Enforcement is enhanced by
whistleblower provisions that allow the
whistleblower to receive up to 50 percent of the
fine levied.  Due to vicarious liability
principles, the ship carriers may be liable for
the crime, even where caused by a rogue
employee.  Further, beginning in 1992, many of
the U.S. Attorneys' Offices have set up Joint
Environmental Crime Task Forces (ECTF)
around the country with federal, state, and local
environmental enforcement agencies and
prosecutors, to investigate and prosecute
environmental violations that often are subject
to both federal and state laws.

Prosecution Trends.  From 1998-2006,
the number of defendants criminally charged by
the Department of Justice for environmental
offenses has fluctuated somewhat, from a high
of 477 in 2001, to a low of 247 in 2003, but has
averaged more than 300 per year.  In 1998 there
were 350 defendants charged, and in 2005,
there were 320, a small decline overall of less
than 10 percent.  The highest rejection rate of
all criminal EPA investigations was in 1998,
during the Clinton Administration.  In that year,
there were 636 EPA criminal investigations,
but only 350 defendants were charged.  By
comparison, during the first year of the Bush
Administration, 482 criminal investigations
resulted in 372 defendants charged.  Regardless
of the modest statistical fluctuations over the
years, both the EPA and DOJ continue to have
a robust environmental prosecution policy and
the trend is that such prosecutions will continue
to be a priority.

DOJ's War on Drugs: Infringing on the
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"[T]he government is trying to criminalize an important potentially life-
saving scientific debate.  When the government does that, the patients
who have deadly incurable diseases and their families are the ones who
suffer.”

James J. Brosnahan, Esq.
Morrison & Foertster
March 18, 2008

First Amendment.  Besides using the heavy
hand of criminal prosecution against businesses
and individuals for minor regulatory offenses
where non-criminal remedies would be more
appropriate, DOJ is also unfairly targeting
pharmaceutical companies for criminal
prosecution for questionable regulatory
offenses.  For example, in 2005, Eli Lilly & Co.
was prosecuted and forced to plead guilty and
pay a $36 million fine for informing doctors

that its drug Evista was helpful in reducing the
risk  of invasive b reast cancer in
postmenopausal women.  Because the FDA had
approved Evista only for treating osteoporosis,
the FDA and DOJ regarded this communication
to be illegal off-label promotion of an FDA-
approved drug for a non-approved use.
However, doctors are free to prescribe drugs for
off-label use, and indeed, can be sued for
malpractice in some cases if they don't.  

Prosecuting Eli Lilly clearly implicated the
First Amendment commercial free speech
rights of the company to disseminate truthful,
non-misleading information about its drugs to
doctors.  Furthermore, in September 2007, the
FDA finally approved Evista for breast cancer,
eight long years after the first results showing
the drug to be effective were published.
Clearly, DOJ's prosecution of Eli Lilly was
abusive and unwarranted on several levels.  Not
only did it infringe on First Amendment
freedoms, but it likely will cost lives by over
deterring pharmaceutical companies from
disseminating the off-label health benefits of its
drugs.  See Scott Gottlieb, Stop the War on
Drugs, WALL ST. J., at A1 (Dec. 17, 2007).
Indeed, this may have happened when the U.S.
Attorney in Philadelphia launched a criminal
investigation in 2004 against Genentech for
allegedly promoting off-label use of Rituxan,

another cancer-fighting drug, which was even
touted on the National Cancer Institute's Web
site.  Genentech was understandably reticent to
disseminate the good news about another one
of its promising cancer-fighting drug in 2005,
Herceptin, which the FDA finally approved in
2006.  

The latest salvo by DOJ in its war on off-
label promotion was fired on March 17, 2008,
when DOJ indicted the former CEO of
InterMune, Inc., Dr. W. Scott Harkonen, for
off-label promotion of Actimmune.  United
States v. Harkonen, CR 08-0164 (N.D. Ca.).
The indictment claims that Dr. Harkonen
promoted Actimmune, approved by FDA for
certain uses, to treat Idiopathic Pulmonary
Fibrosis (IDF), a fatal disease affecting middle-
aged people, for which the FDA had not
approved the drug.  However, a New England

http://www.aei.org/publications/pubID.27314/pub_detail.asp
http://www.aei.org/publications/pubID.27314/pub_detail.asp
http://www.aei.org/publications/pubID.27314/pub_detail.asp
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Journal of Medicine study showed that
improvement in the conditions of IPF patients
was associated with Actimmune. 

Even though DOJ entered into a deferred
prosecution agreement (DPA) with InterMune
in October 2006 to resolve civil and criminal
charges, and imposed a fine of $37 million,
DOJ abused its prosecutorial discretion by
filing criminal charges against Dr. Harkonen
instead of using non-criminal remedies.
Indeed, DOJ's Press Release announcing the
indictment quotes Jeffrey Bucholtz, acting
Assistant Attorney General for the Civil
Division, further suggesting that the case was
more suitable for civil resolution.  Back in
2005, WLF submitted a petition to DOJ to that
end.  WLF criticized the manner in which
DOJ's Civil Division, instead of its Criminal
Division, was ostensibly coordinating criminal
prosecution with local U.S. Attorneys, leading
to an incoherent and uncoordinated prosecution
policy in this critical area.

More troubling about the case is the fact
that the indictment against Dr. Harkonen cites
to a 2002 press release by his company filed
with the SEC, describing the Phase 3 clinical
trials for the promising drug.  The SEC requires
significant information about the progress of
clinical trials to be disclosed to the investing
public, yet, on the other hand, the FDA views
such information as unlawful off-label
promotion.  Indeed, in 1996, WLF filed a joint
petition with the FDA and the SEC requesting
the agencies to resolve their conflict on the
proper disclosure of the results of clinical trials
for new drugs.  It appears that no corrective
action was taken by the DOJ, FDA, and SEC on
WLF’s petitions and complaints.

Conclusion.  In many cases, DOJ is not
justified in accepting criminal referrals from the
EPA, the FDA, or other agencies, where they
fail to adequately consider alternative non-

criminal remedies, as specified in EPA's
Devaney Memo and in DOJ's internal
prosecution policies.  As long as local U.S.
Attorneys are able to make their own
prosecutorial decisions with little oversight by
Main Justice, one can expect these unwarranted
abusive prosecutions to continue.
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RECOMMENDATIONS

1. DOJ should require the referral agency, whether it is the EPA, the National Marine
Fisheries Services, the Department of Interior, the FBI, the FDA, or another agency, to
justify the expenditure of DOJ's scarce prosecutorial resources, as opposed to using
adequate administrative and civil remedies.

2. All criminal prosecutions for environmental violations by local U.S. Attorneys should be
approved by Main Justice to ensure a uniform and consistent national enforcement policy
in the same way that prosecutions for antitrust and tax violations are approved.

3. Criminal prosecutions should be reserved for egregious cases where the violation results in
substantial environmental damage that is irremediable or causes serious bodily harm and
where there is culpable conduct reflected by past violations and a high degree of specific
intent to deliberately violate the law.  

4. DOJ should establish an environmental enforcement policy review group or task force
composed of appropriate representatives from DOJ, including DOJ's Environmental and
Natural Resource Division, Criminal Division, and the Attorney General's Advisory
Committee (AGAC), including its Environmental Issues Subcommittee. The task force
should conduct a thorough review of all of its enforcement policies, including the 1994
Reno policy; the handling of multi-jurisdictional violations; and the practice of successive
prosecutions by U.S. Attorneys' Offices for the same offense.

5. DOJ should decline to prosecute pharmaceutical companies for off-label promotion of
FDA-approved drugs where there is no serious allegation that the information being
disseminated is false or misleading.  Moreover, the Criminal Division, rather than the Civil
Division, should be coordinating criminal enforcement efforts with local U.S. Attorneys,
as WLF recommended to DOJ in 2006.

6. The McNulty Memo should be amended to make the consideration of non-criminal
alternatives in section XI mandatory rather than permissive for prosecutors when making
their charging decisions, particularly for environmental and other regulatory offenses.
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TIMELINE: DOJ CRIMINAL PROSECUTION POLICIES

1980: U.S. Attorney General Benjamin Civiletti promulgates Principles of Federal
Prosecution to serve as guidelines for all U.S. Attorneys on the exercise of
prosecution discretion for all federal crimes.  Published in the U.S. Attorneys
Manual (USAM), the Principles emphasize that prosecutors should consider
declining criminal prosecution for regulatory offenses that have non-criminal
alternative remedies.  USAM 9-17.150.

1991: DOJ Land and Natural Resources Division issues Criminal Enforcement Policy
Memorandum on Voluntary Compliance and Disclosure, which is a precursor to
the 1999 Holder Memorandum.

1992: DOJ begins establishing Environmental Crime Task Forces (ECTF) with U.S.
Attorneys Offices, to include working with other federal agencies such as
OSHA, IRS, Postal Service, Department of Interior, Fish & Wildlife Service, as
well as state and local environmental enforcement agencies.

1994: Attorney General Janet Reno, responding to criticism from Congressman John
Dingell, changes DOJ's oversight of environmental prosecutions and gives more
discretion to local U.S. Attorneys to initiate criminal prosecution in this area.
See USAM 5-11.104 Responsibility for Case Development and Prosecution.  

June 1999: Holder Memo:  Deputy Attorney General Eric Holder, Jr. issues Memorandum,
Bringing Criminal Charges Against Corporations.  The Holder Memo consists
of non-binding criteria for prosecutors to consider in assessing a corporation's
cooperation in a criminal investigation to warrant more lenient treatment,
including whether it disclosed wrongdoing, waived attorney-client privileges,
and advanced legal defense fees to suspected employees.

Mar. 2002: Arthur Andersen, LLP indicted in connection with Enron scandal.

July 2002: President Bush establishes Corporate Fraud Task Force, chaired by the Deputy
Attorney General, in response to Enron-related fraud scandals.

July 2002: Congress enacts Sarbanes-Oxley Act that imposes duties on corporate officers to
certify that financial reports filed with the Securities and Exchange Commission
(SEC) are accurate, including reporting on material environmental liabilities.

Jan. 2003: Thompson Memo: Deputy Attorney General Larry Thompson revises Holder
Memo and issues Memorandum, Principles of Federal Prosecution of Business
Organizations. Thompson Memo makes it mandatory that prosecutors consider
the various factors to assess whether a company under investigation is
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"authentic" with its cooperation. 

Sept. 2003: Attorney General Ashcroft directs U.S. Attorneys to file the "most serious"
charges in a case and seek the toughest sentence.

2004-2005: DOJ investigates or prosecutes Genentech, Warner-Lambert and Eli Lilly for
off-label promotion of lifesaving anti-cancer drugs.

Jan. 2005: The U.S. Supreme Court reverses the conviction of Arthur Andersen. Arthur 
Andersen, L.L.P. v. United States, 544 U.S. 696 (2005).

Dec. 2006: McNulty Memo: Deputy Attorney General Paul McNulty, responding to
widespread criticism, revises Thompson Memo, placing stricter restrictions on
the discretion of U.S. Attorneys to seek waiver of attorney-client privileges and
curtailing advancement of defense fees to employees.  McNulty Memo reiterates
targeting corporations in financial fraud cases, but includes "environmental
crimes" in the corporate fraud category.

Mar. 2007: McNulty announces that DOJ's Corporate Fraud Task Force which he chairs, is
committed to prosecuting corporate fraud as a continued priority.

July 2007: Corporate Fraud Task Force issues five-year review of accomplishments, noting
1,236 corporate fraud convictions, including 214 CEOs and presidents, 53
CFOs, 23 corporate counsels or attorneys, and 129 vice presidents.  Some of
these cases have been reversed on appeal or are being challenged. 

Mar. 2008: DOJ indicts Dr. Scott Harkonen, former CEO of InterMune, for promoting off-
label use of FDA-approved drug to treat fatal disease, despite entering into
deferred prosecution agreement with company two years earlier.  Indictment
relies on press release by company filed with the SEC describing clinical trial
results. 
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