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Al Gore's Lawyer Slams Global
Warming Suits
January 29, 2010 - 2:48 pm

Harvard Law Professor Laurence Tribe represented Al Gore in the disputed

2000 Supreme Court case against George W. Bush but that didn't stop him

from attacking one of the favorite tactics of the anti-global warming crowd:

Lawsuits. In an article posted today by the conservative Washington Legal

Foundation, Tribe argues that federal judges have committed grave error by

allowing global-warming suits to proceed instead of leaving the issue of

limiting carbon emissions to Congress.

"Courts squander the social and political capital they need in order to do what

may be politically unpopular ...when they yield to the temptatiuon to treat

lawsuits as ubiquitously useful devices for making the world a better place,"

write Tribe and his coathors, Joshua D. Branson, a third-year at Harvard Law;

and Tristan L. Duncan, a partner at Shook, Hardy & Bacon, the Kansas City

law firm perhaps best known for defending Philip Morris and other tobacco

companies.

In the brief but powerfully worded article, Tribe et al argue that courts since

the days of Marbury vs. Madison have recognized that some questions are

inherently political and can't be decided through litigation (Marbury, of course,

is the famous case where the Supreme Court decided it couldn't decide poor

Marbury's case but it did have the last word on whether laws are

constitutional).

Tribe takes issue with several cases, including one in which a federal court

agreed to hear a dispute over whether consumers are being ripped off by

gasoline sellers who fail to tell them that, in accordance with the unchanging

laws of the universe, gasoline expands when it gets warmer. Lawyers decided

that means consumers are getting less energy from a gallon of gas they pump

in hot weather than in cold. Balderdash, says Tribe: The retailer also pays less

for that equivalent energy value and passes it along so the consumer comes

out equal. Oh, and the Constitution explicitly says Congress is in charge of

regulating interstate commerce and weights and measures and a federal

board has determined that adjusting the measure of a gallon of gas for

temperature is silly.

Two federal courts also have allowed global warming suits to proceed. This is

error, Tribe says, because courts are incapable of imposing a workable

scheme for limiting emissions by millions of polluters around the world and

determining who should get the benefits of the litigation. Giving a plaintiff relief
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from rising water levels or changing coastlines "bears no genuine resemblance

to identifying a responsible defendant and ordering a reduction in its

emissions." Instead, such a doctrine  "enables plaintiffs -- if courts let them -- to

wield the hammer of federal common law against any emitter of their

choosing."
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